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4 .1..,011$ tet;t:' 0

tNRE

ElEioltE

PQMM1$SION OF.,

Lin'4q93=7,0'CANIANA..`

Nc). A05141-m-TAci 2005 m§,s

I, •

°MERV°. 200.7,6,18,1- •

'" 4u:A t LL9V.SiTt.494 20°71 4 t It .4 ' ." If I.,11• Id

°91S,cN92,?9.95t3P74/04ion Pf:t.tie
n 

,
ice Regufatory staff to Establish

-P9401.49 çoçrIpPiffectti,t1.04
Requirenients of Section 1251 (Nei Metering

gok.49001)4.1.,,§tal***) 944,e„,PlergY,,
Policy Act of 2005.

and

15ocket No. ()05-386-E — Petition of the
„Office si‘fAkegill,O,Og §,i,aff to Eatabli,sk., ,
Dockets to Consider finpleidenting the

1000 ePts,Ilf .§6000; ,(.§,Mart
Metering) of the Ener ' Policy Act of 2005.

Qvut .; •

) CONSIDERATION OF
IfIRAPPROPELOE,

) STANDARDS T613E
&J.§51?iFOR. VET 4, ) e

) METERING AND
') SMART METERING IN
) SOUTH CAROLINA

)
)
)
)
)

...Mese. Matters come, before the Public Service COthiniSsion of Smith CarOlftia,

("the, commission') oh. the Petitions of the, Office'of Regulatory Staff ("ORS") to •

Estalgish Docketioto, Conaider, IMpleMenting the Requirotrients zbf'Sectiory 1251 (Net

Metering:And Additional Standards),.and to Consider implementing the Reguirenients of

Section .1t252 (Smart Metering) of the EnergY,Policy AO of 2005.'

Ori.MAY. 145, 2007, this CoMmissibliiield a 'hearing 'at iwhich Parties 'presented'

testiinony add eghibits dealhig With iniPletrieritingfri Saith Ciu;Plina ile neemAring and'

smitt4 lrietiring tsroi/isiblis Of the Energy Polley' At of 2005. The' *regulated investOr'

owned' utilitiet hi 'South darolina to which' the "net meteking and Mart metering
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D cKET
A Ougr
OE 2'

,

OAPER NO.,2001-618
•

proVisions are applitable't ,qiitee of kialltiotr '§tiiff; ("the Joint Parties")
presented a joint proPosal for the,distiosition'aftliesiiWro'inatters.

'With'retPebt UtilifiesatteOgS14OPoSed inipieineriting the

same program that has been implemented in 'Rorth tártIna, In short, as proposed by the

Joint Parties, a customer opts to be net 'metered 'would ie subject an'it?tionthly.
; ).1 i '0,3'1, ); ratrit

basis, to:. ii:bait4 faCififitiellarge at the tariff iite; a dent.W.' ch0e.'at the tOift,rate for
it • „t,„ I e, • t`

the customer' S higlifst derriand ih that month; orp6k "etrattitifer'generatk'nt:‘Uld offset
.';

the custonierN 6h1Seak Cdtisinnption, with the net on-peak consumption billed at the on-
,'! • $

peak tariff rate; off-peak custoiner generation would offset the customer's off-peak
• •

consumption, with the net off-peak consumptrOn billed at the off-peak excess.,$ , „

on-peak Customer generation would be. used to offSer:Custdther's Off!piali 'COlisuMptioni
" "0 5; ,44, 44—„A

but not vice versa, recognizing the higher cost of on-peak generation; in no case would

the,citaxgcSotte,Oustmer he less than zero; and etistothercreditsfwould carry over to the

succeeding month %Or 42120414r./ After one year, any remaining 'credits Would'be zeroed,

out; anti, excess,..tiewableEttergyCredits (Greenlags)4ould be granted to.the utility,

Residential, custOttler geperation would be limited to..4a maximum of 20 .10Y,' and 'lion-

residential customer generatiOn would be. limitedio a thakitnum of.100'kW. TartidiPatioh

woulAbe lim1ted/V:9414ot the SouthtCarollajrisdct,ionalpeak load for the p,rior year.

According,,p) the ?:ert*,,;,,,the joint proposaWs,,designed jo, maintain, system .

utilitips a40 :corislAnters toAest,net metering,. It is, also designeci, ,

to preclucle,,stbsidization of net meteringsNstomers by, those who chose not to net meter.,
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ropfsed: program( thezComrnissidn adopt § the joint

proposal as gffqred„witlftWo exceptiOns( 'Dsidential and small coMincreial -Ctistomets

currently he 1,choic,e, to beiorka 'flat rate tariff or a time.otluse tariff With 'a dernand

cornponent. This Conunission is .interestedrin: exploring the feasibility ofoffiling a

similar choice between a "flat rate” or a "time-of-,use with demand component" tariff to

customers, w,ho wpuld,lUc to take, advantage tof;net,metering. Therefore, with1rt.90` days

of theAling of this Order, the utilities, shall provide a proposed tariff that would allow

such a choice for ouatonOtaiwho400se,to net meter. Specifically, the tariff Should-be

designed tckallow residential, andSmall:COmmercial ctistortiers to Pay theutilityli 'existing'

flat jcyfh rate fox Any,,power purohttseci fromthe utiiity,while receivinia creditlfotimy

e?ccess generation provided to theitttility &peak/off;peak or real time pricing basis.

Thin PAriff4h9111,4 bqtdeSignqd to eliminate, as much as p6ssible, any cross-subsidization

of ougmOXEl,, if, afterfinvestigation(any utility.bellevos, that such a tariff is not fedgible,

they should explain{ the masons for ithis conelusiomwithin 60 days of the filing Of this

Ordqr,.in.lieU4proposing the requested tariff. Scoondlyi the Commisaion' is awarethat

RencWable Energy Credits are not cOrtentlrbeing traded, and thus have no applicability

at thiaitime,. Therefore, we will3address 'ownership of ,Dnewable Energy Credits when a

viable,Marliet pNist4i and,we Wok to the parties to raise the issue at that, time. All

othgzavects, of the utilities' .proposed net metering program would remain the same.

t, With respect to Smart Metering, the utilities and ORS point out that our regulated

utilities-. all have offered time-based.rate schedules for some time and that a number of

large load customers take advantage of programs which provide real-time load data to
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gle,a.b4itt of custothete• tiOninage their power requirements. Their firoposal

concludes that this,offering meets the pertinent EPAct'2005 requirements. In general,' the

Commission supports this.poSitiOnvand so finds. Therifortv the Commission aceepts the

joint positionof the tegulated.utilities 'and ORS, that td'optiort °fee federal standard's is

not necessary,with regard to smart metering.

Howeyer;, we 'note :the conspicuous lack of. fediSon residentiall and corfuriercial

customers with resp'ectitolsmartmetering. One teahon for the low 'tlaage of Smart trieteri'

by residential andeommercialtustolhers may be alackbf knowledge oh the Part,ofthose

customers with trespeet to.the" availability' and capability of 'small Meters, We therefOrd

order, the utilities to continue to inakettirtlart meters available to all customers, and 'also

ordOig. the . utilitlesota 'propose, ithi F8O days:Iront The date of this Order, .a

co.mMUniiia(ions-plan to infOrm.all -customers of the, availability and' Capability bf start

tileterS; howthey'itbays.use, those capabilities to 'better manage theit'Power requiremetint,

and atlY additiltal CoSts antavailtble payment'arrangethents-for those Costs,: ;

iA additional issue that, are's° froth testintony a1 the mart 'metering Veating

involved internal smart, Meterifig installed by scint Wal-Mart stores .Val-Mart's witheSS

requested that IF not have to pay fOr a 'utility-installed 'smart' meter -if Wal-Mart, has' '

already installed t smart miter whiclvmeetwor fixceeds utility or Commission standards

at a store. Rather than:rulingon this issue based on the limited, record Cunently presented

in this docket; this Commission 'encourages Wal-Mart and Th utility to try to reiolik all

issues concerning the installation of and payment' for 'smart Meters 'through negotiation.:1
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DpcK.Fr:
Auou0
RA9E 

38767E .91tDER NO. 2007-618

Il net it , are wisticcesiful, 'a—p' arty Can file a farrial 'complaint with this

Comnission,

This Order shall remain ir ftill fore and effect until further Order of the

Commission.

aY.ORDER OF THE COMMISSION:..
,

ATTEST:

cRobor(MbseIey, Vice Chairman

(SEAL)

• I •

6‘i,144 
G. O'Neal namilton, Chairman

• ; '
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IN RE:

BEFORE

THE PUBLIO4E1WICE COMMISSION OF

SOUTH CAROLINA

DOCKET NO. 10134197S 7 ORDER NO. 2016-34

JANUARY 8,2016

Robert B. Farmer - RBF Enterprises, LLC )
d/b/a McDonald's, Complainant/Petitioner v. )
Palmetto Wastewater Reclamation, LLC
d/b/i. q!i PO es, pcferidant/Respondent )

A

ORDER DENYING,
PETITION FOR
REHEARING AND
RECONSIDERATION

Pursuant to S.C. Code Ann. § 58-5-330, this matter corms befbre, the Public
:\• ,

Service Commission of South Carolina ("Commission") on a Pitition 'for Rille4ing4m'd

Reconsideration by RBF Entetprises; LLC d/b/a McDonald's ("RBF" or "Complainant").

RBF's Petition for Rehearing and Reconsideration was filed after Order No. 2014-964

(December 2, 2014) dismissed its Complaint against Palmetto Wastewater Reclamation,

LLC d/b/a Alpine Utilities ("PWR"). The Complaint stemmed from a rate increase the

Commission approved by Order No. 20'13-3(A) (January 11, 2013) in Docket No. 2012-

Sttmmary of the Complaint:

RBF flied its Complaint in the present Docket based on the amount of its bill

following a rate increase granted to PWR in Docket No. 2012-94-S. RBF was not a party

of record in that Docket. RBF's Complaint alleged a rate increase of 1,000% and

claimed that the annual sewer bill for the company would rise by over $42,915.72 in a

PWR has had a subsequent rate increase approved in Docket No. 2014-69-S.

9
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t • v., .

I.
• 14-„ •

, •
' •

19-4 7 OPPt:Nd.:2916444,:i

**life triehthrrictd, afiF argUed theethisliicrease occurred invite of the fact that it

had ,a "carteount"beloW that Assunieit for purposeg; Of rate making' ifi that docket and had

generally low water consumption due to practices like using paper products 'to reduce the

need forvaterfo Clear dishes ttnci,siltierWaiet, Theitelief retitiested by ilieCOMplaint was

for-the ‘F.SC".. Rd] reView the booker No.1201Z,944, ahd' addrbssothet.fOrilitila 'used to

calculate the bill; in light of the drawled° and outrageousf ln'crettie Of 1000%" Tti ir letter

attached to the Cothplaint;RBFrsoughttalefundWitif interest'.

Mstory and Fedsr • *: .0. ' .7°

.1 ,

On Match 27, 2013,1n Dobliet..:NO.f 2012,J94-Sillie COtitirasieti asked the Office

of Regulatory Staitto investigate the:rates paid. by PWR's cortimeroideustoitiets because

, of Folibelt oVer,thei Itnpitet of die rateitioreaSe.,; Oh April 3)201f3,,FiBP Ned .ita

Comptittit- 'against ,PWR• regarding the rates a toveclilit that Ddbket Since the.

investigation' could have affected the Coritplaint,•the 'aPpoitited HearibtExamitler iSiued

a' bireetive on April: 10, 2013i that held' the' presetif ca.* Docket No, 2013-119-S, in

alleYailco. The flettritig 0.Exattliner also inforined, • the ICOMPlaitiant that attorney

rePregentlitiot waS requited by Code 'Ann. Regs. 103405(B) for-the-Matter-to

procee • • I

.1 I On the day that-the Hearing ExamirierDirectiVe Was issued, :D. Reece Williertts;

III, Esquire, filed a Notice of Appearance of Counsel for the Complainant. Notably,

sometime in June 2013, RBF ceased operating the McDonalds at issue in Os dcieket, and

2 See March 27, 2013, Commission Directive for Rates Investigation and Order No. 2013-193 (May 3,
2013) (retluesting-ORS investigate PWR's commercial 'rates).

/0
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.461:ItiAe4v,e' 00.0rOctonpiedisitto,Jtay. Of1201.3 byanotheventity.which is currently

vsytv.4. ovistolm:, uulrofore, ,as,,otthat time, TRBPs,.requested, relief regarding future
charges became moott 4 J1.4."1, •

On June, in, 2013; ORS.filee the results of,its investigation with the Commissions

which foune,iMatlhe. late methodology %approved in Docket No., 2012-94+S wasu a

reasonable mew of ,riesighlngd. commercial custoMer rates.11 Further,. t the ORS

investigation did not concluciethatilln. was chargingany commercial‘custorner ata rate

unapproved by the Commission. On June 30, 2014, a Motion to Dismiss .the RIM

Complaint was Illed -byr,PAV,R, follOWed by ,11.13F'siReturn ,to Motiott to Disthiss on July

1,0a914440,,thenRAVR.!o,Roply to Response to Motion to,Dismiss on Ally 1,7k, 2014. On

Vit4,,,thits.CAmmission. issued 'Order No. 2014-656,; holding the Motion to,

rnjsin abeyahoe, encouraging ,the, parties to resolve the matter, and stating that it,

W9Piditalistinp theNlotign to Dismiss if the matter was, hot resolved.

lOktring the tirneLthat the Motion to ,Dismiss, was held in abeyance, a separate

doeliet4vith.'Sittkilar,ACts to Docket Not ,2012-94.S was, under reView at the, South

Carolink$U.PreMe Court"; That ease involved an appeal froin Docket No. 2013.42-S, in,

which intervenors J-Ray, Inc. and Sensor Enterprises, Inc. ("Appellants") objected to Er

rate increase grantee , by Commission Order Noll 2011766o ,,,(September .17, 2013).5 The

3 ORS Commercial Rates Study.
I - •

4 Appellate Case No. 2013-002492 (Appeal held in abeyance by the Court and remanded pending the
Commission's approval of a settlement agreement).

•
5 Brief of Petitioner • Appellant at 5-8, Sensor EnterprisesInc, and J-Ray,, Inc. v. Palmetto,Utilities Inc.
and South Carolina Office of Regulatory Staff, No. 2013-002492 (S.C. March 21, 2014) (arguing "The

II
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APpillants Operate MCDOnalcl's restaurants, in the service territory of Palmetto Utilities,

Inc.6 in that apPetk' Appellants' challenged the same rate methodology that the

Commission approved to ialdulate RWR's.' rates in'the present case. A ruling from the

Court impacting the validitY'of that methodology. could have directly impacted RBF's

Complaint, since the relief sought by the, Complaint was to review and address the same

formula used to calculate • 4

However, prior to a substantive ruling from the Supreme Court, the parties moved

that the case be remanded to the Co'mmisilon for considertitfon of a' settlement proposal

entered into by all parties. On October 2, 2014,, the Court letnanded the' appeal for the

Commission to consider the propOsedsettletnent agreement, and as a,reiult the Court did

not make, it, r substantive, ruling on the appropriateness of the rate, Methodology)

Thetieefter, in the 'present docket, on November. 12; 2014, the CommiSsion granted

P*Rts Motioni. distntsiing RBF's Complaint for failing to allege any fact that would

entitle it to' relief. On December 12, 2014, RBF filed a Petition for Rehearing and

Reconsiderettotv'The'details of the'MotiOn to Dismiss and.the Petition for Rehearing and

Reconsideration are discussed more fully In the next two sections.

4 It

I

oVeratching policy question underlying this appealis :whether it wa's appropriate for the PSC to 'approve
PUI's Application where it premised commercial wastewater rates upon DHEC Unit Contributory
Guidelines,"); , , 

6 Both Palmetto Utilities, Inc. and PWR are subsidiaries of Ni America .Operating, LLC. These public
wastewater utilities are subject to the Commission's jurisdiction by the authority of S.C. Code Anil. § 58-5-
210.

7 The Commission approved the Settlement Agreement by Order No. 2015-153 (March 3,2015).
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t PWR,',s Motion to Dismiss, with reference to Rule 12(b)(6) of the South Carolina

Rules of Civil Procedure, asserted that the Complaint failed to state facts sufficient to

constitute a olaiin:upon which, relief may be granted under SC. Code Ann, § 58-5-270,, It

further, stated that .the relief sought is prohibited by 1a .because it constitutes retroactive

ratemaking. PWR filed this motion with the request that, it be considered without oral

'argument.

S.C. Code Ann. § 58-5-270 requires that a complaint set forth "any act or thing

&no', or omitted to ,Tbe . done" with respect to matters within the Commission's

jUrisdigtion,„In s motion, PWR argued RI3F, failed to meet this. standard, since the

'MP,Iiiiiitsoleiallegarion was an, increase to it wastewater bill as .authorized by Order

kiv,20p-3(A)),, The motion further argued that RBF.did ,notdispute the amount ottlie

bilk,butiiather the rate,approved by the Commission, which PWRielaimed is ,not a'basis

for reiiet;

• In.ttd4ition,, FWR: contended That' the' relietsoUght in :the 'Complaint could not be

granted because it is unlawful ,for the. Commission to issue reftinds under validly

approved rate, The principle of retroactive ratemaking, as discussed in SCE&G Co, v

PSC, 275 S.C. 487, 491, 272 S.E.2d 793, 795 (1980), holds that the Commission has no

authority to .require a refund after a utility has been allowed to collect under a legal rate.

Therefore, PWR argued that the Complaint was deficient on its face and should be

dismissed.

/3
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DPC4,
4ANO
1,,t0E

0,119.§-7 ORDgRrNO; 2016,34

•

'DeSpite,ihe facttthat w letter ottaohed tO,ROFIls COmplaint stated it expected "a
„,', •,, " „ t ; ihrt.'1 44 <-«4 • ;

refund and interest once this sitRatiobAm tieen,109akd upt;' ,,RBF responded to the

Motion to Diar,rii,ss by arguingi 014 "a tJq comp1at, Nyas filed, it was snot

requesting that the Public Service Commission (PSq chapgetim rate retr,oactivieiys so as

to p,royide, it with, a rsfutid, J rfttprivs„ was.respestingithat its sew9r rate be

„chmigesi prospectively 4ue tcth9 ,sjgiifjcant ,iherease !that dt was facing:,", This

contradiction„iss„somp9ujeci by sthe fact.,that7 although it filecli„itsscomplaint in April

ornetiei 9I hadalreiady 9,eased operatingAesite in, question and was

,r19 longer subjpito rtes, akin considetation of prospective, relief,moot., The

tu,pi to, Niotio% ,!p iis o ç 4 v1h a,r9quest that hearing be,, scheduled on

Ke*ftt,.:0t,rOK' -.'

s,4pons.4,?1, tivimil .rt9 Riqpip,pginted out that ApVa, .eturri,to

Motion td Disiniss 'addressed vhether, the , Complaint sought relief, ,thAt constitptes

retroactive ratemaking4ut 4q01110 address ?vhether the ,Complaint stated facts 4ufficient

to,,consti%te,,a, claim upon ,whilch relief may he, sranted ,under S.C.Icode Ank158-5,-270.

pyws,..epty,Fpneyve,d the,,?oku,e,noori that it,k3e Complaint faiisi to ,agege facts, upon, which

relief may, bgpinted„, Again: referring,to,RuJe 12(b)(6)„ of the ,South Carolina,Rules of

Civil Proceduire,,PWR.furtirr supported this position, arguing:

Tbe,only fact #11ege4 in the,c„omplaint as to PWR is that it increased, the
amount it billed RBF for service. According to the Complaint, this fact
warranted a "review" by the Commission "of the formula as prescribed in,
Docket No. 2012-94-S" and entitled RBF "to expect a refund and interest
once this situation has been cleared up." However, the Company was

8 Return to Motion to Dismiss at 1.

14
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it/triage the  dri6t0t,'itchazged RIBF by Order ft•To;'''201443 (A)
and, therefbre, nQ faCttial basi's exists for the .relief sought by the,

hiltalvggill. 9 I•

With this dnri airio Odle? rgtieri, PW1& doniiifuejt rnatahi that it.Was

entitle•itO " 

'With ribtibeltb-illifill3ii6,16Notion to tils'inids Wgs Aetion on.th'e

'Cbinmissi'g'agen'cia obecieferitilited th an 'demio buiihesS'itt ihe seliedulea

fOrmal bithineas ñit1hd rs14einiier 12,) At tbe mti cLni for 16F

filiettritPied the' ebniiiiiSSICOSheeliViist on 'lig btisiness agenda by argue the

rrieritof RAF'S airiPlattit,siegii of die 'fact that heither'PWR noiItsCOOrtsel

preietit arCardidottfa tiat thi Ofbiis Ines' s. nieet'hig' as not

hearing. During this. disruption, counsel stated that the parties hadiiresente'd—brl'efs on the

fa?then'PrO`did t6 g dig1flI ttav'S aintect thi opportunity to
bil'it;itiPtie'krtfiii.tittdiriptedto ient a Witnes'to tOstifV.' 

•

iesitlitin . Was hot ai1dd, and tCihfoit'tOOtegefibii oh' it's" busibess

Agenda: aiekt Utianimously to ai4iniss thCoiIh1 injtkiii'ttiife'aito al lege

iiyfECCiVilird;lifraiitietha.i` PWit''had iità by OriunigiiOn
• •

doing 'anythinektireci tiyr regu* larions

which would entitle RBF to ihief.' This deèiiô iiii2e b;) Order1o.'2014-

964 (DeCettiter 0'145. i'l-iClreafter, kir fikd a- P'eAititrti tor iellering and
:o$1 ,•itTM

Reconsideration; ' '
.• " .

9 Reply to Response to Motion to Dismiss at 3.
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The Petition for Rehearing and ReaonsideratIon ' argues the Ccimmission

improperiit diStnitsed*RAPI Complaint for three Main reasons. The; first two reasons
• •60.,„ .,0•• ., • • • • ;

concernA1legationvthat41)e Novemlier,•12*2014 Utilities Agenda was deficientoind RBF
, . ' • • • ,• •

was denied an opportunity to, he heard when, counsel was noti.allOyvcd, to argue at the

business meeting for that agenda. Regarding these first two reasons,, the petition
,,• „ ,

specifically asserts:
• , „ ,

7. (The Commission's November 12, 2014 Utilities Agenda]
purports on its face only to provide a basis fora discussion of the
(Motioplp p1snli$4.1 vv1th the Commission. ,

„ ''.•

&9unselfotRBF.,BIAer.prises,1„1,19 attended tthe'rneeAng buttyvat
nc q to presnt aqygperit,.A0 the c9n,isa.J9!1, ogardipg, tho

•,
9. Following the meeting, the Commission issued the Order dated
,Peeemfaer 2, 2014,„41Smissing /03,F.Enterprises,,I0LC's complaint.

iO Thus,, the •Comtnission. dismissed RBF,Epterpriges, LLC't
Complaint without any opportunity for the Complainant to be
heard'On the matter.1°' '

I

\Atli respect to RBP's allegations concerning the Sn'iTiciency of the COmmission's
.11

I • •

November 12,2614 Utilities Agenda and failure to 'be heard, the agenda (Which had been

pOSted and Made availahle to the public the previous Week') introduced the items tor

consideration that day with the following bolded, underlined statement:

Petition for Rehearing and Reconsideration at 2.
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"CO THE. F)0141,40Willa ITE11,1,:". Listed beneath this

staterliOntaterh No; the-agenda stated,: •

poc1249; 9.S — Robert,B. Farmer — ARE Enterprises, LC
d/b/a, .SttepahalWs. Complainant/Petitioner V. Palmetto Wastewater

atio C:d ' OM'
with the Cominission the, otion t9 Dismissfiked on,Behajf of Palmetto,

steWaterliOttaiciatiOn.at dThialpf4
i

A .
When Commission Staff introduced this item at the Commission's business meeting,

—
Counsel for RBF, in an apparent attempt to discuss the case, interrupted that meeting

stating:
'it:

...We piesented a brief, in writini, At there 4eIt'briefin oppósitioi,ifnd
we've not had an opportunity to be heard. I got notice,, of course, of this
Meech 1141netto is ho pesent we 0416116 is
a x* inativiiy, sit-4 srpdfitir! rite4itf up a
6,6 ' anil,Percent. 1000 percent —and in ihA'btialtieli, there'ha4ebeen. ,
cointirdrtities reached that are very important..."

Although ocittn$1'46'*orrhedthat this disrUption Was ihapproHate, 41'16 petition RBF

argues that It was, denied an opportunity to be heard because counsel was not allowed to

present a witness and argue the merits of his case at the Commission business,me,eting.

RegardIng its third reason, the petition maintains that the Commission erred
9. ,t f ,I,, r: • .cip

becare 10 S.C. Code Ann. Reg& 103-829(B) "provides no authorityfor the Commissiop.

to decide armotioh without, notice and without an opportunity, for all parties of record to
, • , O2

" Transcript/Minutes of Commission Meeting on NovemOer 12, 2,014 gt

/7
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,?I LpRd.2cd34
• .

present oral argument and resporise. 12 Regulation 103-829, which governs the filing and

61, M6fidn§',/iiovidest'

V6trank *15(6'60 did§ Mad .during hearings, will be reduced Id
writing and filed with the Chief Clerk at least ten (10) days prior to the
coniirieribeinerit'dfaleafing. •ResPonied to Inch mOti6iii are diieWithin '
ten days after service of said motions. Replies to responses to motions
sfialrbe filed' with the 'tomfilissiOn 'Vitithin five day S' Of' service lof
response. These times may be modified by order of the Commission or
it§ degignee' for gdod'elitisk—Writtert Motions td quash. a suliPbehif be
made pursuant to R. 103-832.,

B. The Commission,, in its discretion and upon due notice Co all
parties Vrtebbrd; rnay''entertain oral argument and reipiiin'Preilled'
motions in advance of the scheduled hearing in, the proceeding to which
the triottdb'S Pertain. Otherwise;Such firgtitnent, and respoil4 shall be Made
at the cainrrieneernent of the hearing. The Presiding officer may make' a
ruling upon such' nftitidri It the 'compleildedf dral arguthent, at 'the
conclusidn'pf.t10' hearing, or in the written order making disposition of the
Sulikotinatteil6ft1Wptccicedding,

REIF arOileS That' 'regulatibri giVes discretion' fdr the' Cdminisiion to hear drill

Atintentand fispdrite "on the Motiqn pridit#of ̀at the'Comnienceindit of the heariniof

• I4V,ItindCriyiQ 'iro'cibiiini'AY'ABF then •dOntends that Regn1ation.'163-829(BYprov4des

t'fibigh:DiiiY 413r, the!Cdtrunissidn to decide a Motiod with'oui ribtici and without an

OppOitittiOrotaftj,arties oOreCord to' present otal'aignment and`reSponso."4 based on

this reasoninillfiii Pefitions4cdiioludes that the Commiisiott bommitted an err& 'of law,

Was clearly eiron6diii, "andWii arbfirary or capricidui:""

•

12 Petition for .ehearing and Atecon*leration, at 3.

13 Id.

14

4
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gioqg0 T4,01464:'411:00-:,
1

MG
• I,

1

Vo" 

:

We find the Complainant's assertions that it was ,denied an opportunity, to be

heard after counsel was prohibited from arguina,at the Cornmiss,ion„business meeting to
; • •

'ccounsel Icknowledged in his, statement c4ging, the meeting,
nA"'4 ".1 •

briefs, on this matter.,, • Furthermore, S.C„ code. Anna § 58-3-90

be withoutpeFq:, A

both pa,rties had il
V If r

requires ,that thetotnmissi9n cknduct business at sched41ed forrnf1 meetings and 10 S.C.

Code Ann. Regs. 103-814 specifies that these business meetings are held "for the
-,0;• •

purposes offosmulating,decisions, composing ordersolarmin,g and coordinating the work
• • • .0.

of the Cotnmsiopaçl conferring with the Conunission,stafq, Notably, these public

meetings,tire not exidentiary hearingsts 103 ,,,seems,tp qiidtrr. .

• The. nOtiee oftiieaominisSn's agenda 'forgnif4eS; natMgs qlearly indicates„

thqt thet,items 44Vp for Commission action,. ,T)10,,st,ternent precedingtOse numbered

AP:114.1 sii$44.4 PJIOP1Y ,comr,nunicoqAmdt,M, Orpgycips. ipsfp,actOn by he

C9030,4100,,`,VJAMs,911,c AsTitwoN,T41,k914,Lpyymps.ITElyIS,;.". The,

term.s9psk ,,thiitt,an'notinees„ettchp,pecific ngend% item, for, instance Tiscusi,w,itti the

commjsiion Mopit ,to DisI, filed ..pq. AchOf of Palmett94 Wastewater

R4,14014011) 4.1441htftr443419,Uti4M0.0," Lp 14 ee9,113,1:•9v,er..a cigca40:-At.wAY by

staff to administratively present iterns,qf businessto Ate ,Commissienets ,s9 that they unty

formulate decisions. It is an untenable argument to assert that RBF's Complaint was

dismissed without an opportunity for the Complainant to be heard because RBF was

unable to make a presentation of a witness at a stattitorify defined formal business

meeting.
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: ,REOslartiument cOneemingrthetCominissiOn's discretion to hold oral argument

regarding, motions is:egually, without merit,. •Whert:RBF states that 10 S.C., Code Ann.

Regs. 10-829(B) !`provides no authority far the Commission to decide a motion without

notimand Witheut an Opportunity for all parties ofrecord to present oral' argument and

response,7 it.seemslo be arguing that 10' S',V, Code Ann. Regs...103-829(8)4equirewthe

Commission to hold oral arguments on all profiled, motions, but that it is 'within the

Commission's discretion. to hold h septititte: hearing on those motions in advance of an

already scheduled hearing. Under this line of reasoning, if lib prior hearing 'is 'held, the

;Commission must hold oral arguments on 'such motions at the start of the scheduled

'hearing. Bated onthislogict RBFcontends:that it wasderiied an•opportunity to be heard,

*since thejeornmission' did net hold oral firgunient On the Motion to Dismiss as RBF

maintairts,mas reiluire,d i,y the Regulation. ,

This rationale fails for several reasons. Foremost; interpreting the language of

Regulation 103-829(B) to require a hearing ()rush Motion's, as ItBF argues, would cause

the regulation to be in direct conflict with the•Commissien's stritutorydiseretion to hear

complaints•under Sc. code Ann. § ,Thls,statute, found in the commission's

provisions regirding the rates and serviCe of4atei mil wastewater public utilities,

,governs applications,,consumer complaiMs,And hearings. Under Section 58-5-270,."the

Commission has jurisdiction to her cordplaints.regarding the reasonableness bf any rates
.„

charges that affect the general 'body of 'ratekfers; ,but the Commission may at its

discretion refuse to entertain • a' petition as to the reasonableness of any rates or

.20
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DOC 111::N 2 ,04104S ORT-04N. 0.10.1'634
:3ANUA1W*,2l6- .". • •

CIE 

•chargçs.J Since the Commission had discretiotrto refuse to entertain the Complaint in

this case,' it foilows„,that it also had discretion to refuse to entertain., oral argument

concerninga,motibn filed in the same docket:. in.other words, theCornmission exercised

its statutory.discretion refuse to entertain a complaint by dismissing) RBF's Complaint

based ;ontheffilingsdn Ithis, matter, Consequently, the claim, that the Commission erred. as

a,matter. of la.w by,' depriving, omplainant of EVI opportunity for oral argument4 belied

by the Commission's statutory discretion .to wholly declint,to hear.the merits of a case

pursuant,to.Section 58-1-2704

t f, ONevertheless, we do not interpret, Regulation 4p3-829(B) to be in conflict :with

Section 58-5-270v,, jo; conclude otherwise would ,invalidate the .regulation, and *that

analysis is unnecessary .,16 .Under,,thefprineiple that a rule may only,implement the

we interpret the Conunission's statutory discretion discussed aboirelo be consistent with

the. meaning of Regttle0on 1 03429(B); f •

• lAs premiously stated, Regulation 103-829.11provides:

TheiCeminiSsion, iluits-diseretiont'and.upon due notice to all parties ,of
record, may entertain oral argument and response on prefi led motions in
ticiVaiteeetheleheduled hating in' the' proceeding to which the 

, pertain. Otherwise, such argument and response shall be made at the
,•,, I `;'.•?4 Irf t Ft ,••", , ,

15 Alth•clugh not relitVint` to this^aockit;'citrtoin edialitkfis'ai3ply ;Hai remove the tofftiniisiones discrelioh
to refuse to entertain a complaint under Section 58-5-270, and mandate Commission consideration of it, if
it concernst,tho geitataii,bakg subscribers,k,. Them ectuptiens *ludo belt* "signed b' the mayor ,orthe
president or chairman, of the board of trustees or a majority of the council, commission or other legislative
body, of the city or sounty city orcown affected by, the spkiect matter °flush complaint or by not lIss
than twenty-0e 6oduiliers of iffe dblic uiiiirihamed in the 

16 Banks V. Batesburg Haulini.Cb., 202 S.C. 273, 24f S.E.2d 496,499 (1943), '
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•

„4,49.1S7 OR:DEIVNCP0201.6434

4440140 ine.tit,0016,, heArIng.,The :presiding nffieer ,rntly, make ,a ruling
itAn such Motion at the completion of oral argument, at the conclusion of

ii• tIt biiiviheiNkittenvOkd4r iiiakArsPbeitforf of the sixbjeCt'
matoti of the procted14.4 

Vi

The ! t̀suckargument" referenced in the reguiation is,that anument,which the Commission

, a dIscretion:' may entertain.. It Is pgt,a,mandatory req,uirement that oral argument,bp

„held ,for,eyery motion, which w,ould also„yiptAte. dr,..tFopt,.pf„Jycli,cial •,ecopomy and

ignore the, cotnr,non tpractice ofspurtA, decicilqg ,matters h,Ased ,,on, the fiUngs.. The

Commission has consistently„applied glegulation 10,829(8) in this, way since its

,proitnulgation, in ;00,7, „entertaining oral argument, or not, 41 its discretion. This

interpretatiO„harmonizes,Repiation„§2Nkwith„,45„ection 5875,-70.

.,.:ORroyRtr qttIctugi,w3g.eynply4ios the provisions ofRespiatio,n 1Q3-829(p),

,theseffrovisions niust1;ie mad in, concer.t with thoe found,. in Regulation 10,31829(A),

which allow yvritten :Notions, ,p.esp9,nsos .to IyIoti,onq,, And Replies to ,Responses to

Jr.1, thiqcase 4he Cgniniission reeeiveda Nitiqn to Pisjiiis a Return to Motion

to Pisniisa, a Reply to Response to Motion to DismisS, and a Petition for Rehe,aring and

ReconsictesOtkon, Accordingly,, it is eyidpnt by, these filings. that p).p:„..had a full

oppOrii.46*,*the'Arel rough :writterl_.:414s; And Po OraChearinson.the Motion to
•• ' ,t‘• r

Dismiss ,',44„ required, especially,„ since, the, .written , filings clearly-showd that the

Complainantwa,s not entitled to ayrelief.,

‹2G2
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DOCW ;04 3:1 11:4 01k0

..TANuAitttklot6
PAGE 15. 

instaneevalittoliglABPs Return Id Motion to Ditmisi atteMpts toi remake the
:4 " It, 

Complain; only seeking prospeq1Y.V.PlieV8 haLtppt snPgated by,the fact that the

letter attached to the Complaint cleirrly: states'''inat rend '0;;I ecied. I however,

•SaniG8Co. j Ar,'21751C.:4'87: 491; 272.E.2d 793.; 795.(19$6) makei 'Clear ̀thai the

Cdifiniiiilbh has' authoFlt o:isSue 'af`refinidtn 'thik ciretlfri§tifica: Ac'edrding to

SCE&G; the 'Coliait iisfash ifydies hot' fia(s4 the poWer tbraWacrif :refUnds ih tiid neitire

of' repalitfions 'for ptiSt ilaWful` rateit or Cliirge*a the Case' here Iftei rites we

approved in Docket No: (1614.9141.§. -Therefore, strictire uriable td'grant the reliefionglit

Corriphilharif as' d rtiatterl•f law.' Further, k i iititii3Ssible to grant prosPectIve relief,

'even if we found in favor Of RBF, Ve4ati*diiii)letiriaaCtised tti•be rcirStbiner ofPWR

4 titir ir''filetitheCOlaint and is Conte:1;41611a y nolOngeriubject tO its' rides.

• .t6 the statatory dfSerelititt.tizi eiiteifain the of a cbmplaint

the Conittiltsidn intáiAte' distretion to 'waive

regniatiOnktiiiiiithe tattlidrity of 10 S:C.' Cdde' knit Reja. 101403: According to this

iN401/1401 A 1r'

11

triquireaseWheie*dOniplfince bf 'these rules and regulatito;th
produces' ,anusual hardship or difficulty, or where eircuipstances indicate

' thatqf'Vdv8fdriihekietli8r'eth1ek'dilegtilatioYiS
,such rulc or regulation may be waived by the Commission upon a finding

tiOtc'ontritry id the pUblici Interest. •

Thus, even if the Commission's above-stated inferpatatiarn of Seetion"5.8-61Y70' and

Regulation 103-$29(B) were unavailing, the Commission has the discretion to waive its

18 Return to Motion to Dismiss at 1.

19 As mentioned previously in this Order, the letter attached to RBF's Complaint states: "I will expect a
refund and interest once this situation has been cleared up."
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OWn''reghlatiOtise, 'Linder this •atithorityl theiCOMmiSsion's Directive on January 7, 2015

found that the provisions of Regulation 103-.829(8) addressing oral argument were

iniplkdiy WalVed when granting MR'S Motion to' Dismisi. The Directive then

expressly waived those provisions, finding that this action was appropriate under the

circumstances-of this Docket and not Contrary to the pnblie interest when relief Could not

begranted.

Conclusion: •

This Matter .Was ripe for diknisSal 'at the outset of its filing because it failed to

allegeany matter cognizable. titider 'S.C.:Code And.' § 58:•5-270. However,. dismissing the

CoMPlaint matt outside of the 'Docket Were' Pending May have precluded

relief that could have been in RBF's favor. Fr example, the ORS investigation into

P*R'S' cdttld hive ShoWn chatges,unauthorized bythe COrittnission. In

itdditioN the Eti)lieitt of intervenors 'J-Ray, ric. and-Serdor Enterprises, front Docket

NO: 2014-42d&cOuld have resulted in the Scitith Carolina StIpreme Court imittlidating the

rate itiethOdlogy in DOCket 20 12-94-S, which Would have ctinseethe CommiSSiciti.to

re-exeitnind the forMula used in' calculating RBF''s bill,' as the Complainant reqUested. NiVe

held thirttuttter open for thOse external evetits'-to conclude,' and' eneouraga the parties to

resolAte their differences:

However, once it became clear that the rates and rate methodology would 'be

Supported by ORS, and the Supreme Court vv,ould not be ruling On the validity of the rate

methodology, the Commission dismissed' the Complaint. At that point, factors outside

the Complaint Docket no longer had bearing on the requested relief, and based on the
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, ptAlt , 4.1Antri.,

06104Q IA-34
-;

pleadin4 atid, other, materials in Docket No. 20,13,1191S, we qui/ no reason for the

Complaipt to FO'forWArcl., •.

,FortherMorp, although RBF had notice .pf the possible rate increase and an

opportunity to intervene to Docket No. 2012-9,4-S and present facts.prior to a decision, it

didmot ,interVPI1C AAA Ray in,that,Docket., /vIonths, after the Order was issued in Docket

No, 2012-94-S, RBF filed a Complaint under the present docket attempting to introduce

additional facts so the Commission could reconsider the formula used to calculate the

company's bill. However, since RBF was 'Iota party to the original dgeket, it was not

entitled to Teivest reconsideration •incket No. ..2012-94-S( Moreover, we find the

additional facts introduced,by ,,the ;Complaint arg,immaterial to thc,decision reached in

I

(il ,; • MkOWtse, e find that the, faetp,assertecl in ,the complaint, are insufficient ,to

consiitute, at'claltu uponowtitch Plief may.* granted.. RBF's, Complaint pcpects :the

retroactive.„rOjer, of trefupd ?)vith ,iuterpst, but, the Commission does ,not have the

ai..ittiCItity to, retroactlyely „reduce valid tapes. Inconsistently, RBrs Return 0, Motion ,to

Dismiargues..that,it is only seeking prospective trellef, However; RBEwas no longer a

eMStomec, qf PIWA,h june.,of 29).3, two Months, after the complaint w4,filed,Q0 April .3,

't 2013, and it is impossible to grant prospective relief because RBF is-no longer subject to

l'IVR's,ratest. . • .

As to the Petition,for.Reeonsideration, we find, the argument that RBF was denied

an opportunity to be heard, .by deciding the Motion to Dismiss on the ple,adings and other

materials, toi be unpersuasive for. the reasons described in this Order. RIO ,had a full
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.1)60 94s.r.d °WEI& N, p..2016-34
• JAN
PA00.1 

, 4t

v

•

, 4

f::
opportUnity to be herd through its many filings,. arid no hearing on the Motion to

t; ri
Diitniss was required, especially in light of the fact that those written filings clearly

t 
showed that the Complainant was not entitled to any relief.

As a consequence, we reiterate our holding that that the Complaint fails to state
;1,'4 ""  1.; .'; o," .• 1

facts,stigficient to coastitute 41 claim upon whIchjelief nyty, he granted under S.C. Code
:1!

Ann. § 58-5-270. Further, prospective relief became moot, and the retrospective relief

sought by the Complainant yyou 1 (1 require.tretroactively altering validly approved rates,

which is Flearly, impermissible. $eo SC$,G, co, 275 ,s,c, at 491272 S.E.2d at 795

(19,80), t•

IT IS ni4ARFoltE mpEum

gthe Mtiou103Retoripg 4114itePonsideratj00 l'§44e,nied4

•41s., Prder shalli remain, in fulls force and effect, !Ala further order of the

Commission.

„BY, ORDEkgf'. THE colvigissoN;,•

ATTEST

Swain E. Whitfield, Vice Chainnan

(SEAL)

'4

(240
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6

• • BERME

THE PUBLIC SERVICE COMMISSION OF
iiktri k.131 , o 6.6,ii „ .•

SOUTH CAROLINA
' .40 it

DOCKET NO. 2016-354-E - ORDER NO. 2016-791

NOVEMBER 17,2016
,1-1,f,•• • , I

IN RE: Duke Energy Carolinas, LLC's Request for ) ORDER APPROVING
'” ' itipPtoVaref AMI' Opt-biittlaeitw ) " AN'ifl'OPT-OUT RIDER

) (RIDER MRM)
.t. 4.0

This thatter:•comes "•'tlefore "the PoblibliSetviee.-Cbnilidisleit 'of So/uth Card.litia

("CominissiOr0' oti''the Ap$1icafion bf Ditki Energy'' tarolintts;• LLC-:("DE&'br

"Company") for approval of its proposed Rider MRM, Manually Read Meter“Ridei.

Because approval of Rider MRM does not require'aciederninaifon'Oftlidiiie iirifeture and

rate of return of the 664110 and Wiltriotreidt iti anjilteieincieago, S.d. COde 'Ann. § 58-

/7-.870(4 alloWS, the Oottimission iditpprove itie proposed chats Without fietice being

given or a hearing being held*.

DEC is deploying advanced meter% .intrastiucture t"A:Mitt 'which' includes

deployment of strtart meterk to its customers in South Carolina. Smart meters give

customers more.infmtnatitadn'hovtir. they use energy and provide increased convenience

for customers as service connections and disconnections can be performed remotely

without the need for a technician to visit their home or business. DEC anticipates the ability

to provide customers with increased choices for Allergy .fle livery, billing and :trogram
4r

offerings such as the Pay As You Go pilot in South CarolenIllifeicg wiitertn deed sorv'Aces

that are all enabled by smart meters.

2 7
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-?.

'h' the CoMpany'sffsmatt .1:petering' hardware complies with all applicable

safety and 'regulatory requirement,' settle customers tevertheless have concerns about

smart meter tt and would prefer a Mantially read meter. In ;responSe to those limited

Customer concerns, DEC proposes to offer.ari-eption to the customer where energy usage

wouldnot beeommunicated via radio frequency and=the meter would be mativallyfread by

a' meter reader visiting the premises, provided thatfsuch a. meter is available' forfuse'by the

Company. Ctistothersvaliiciptiting in RiderIVIRM wouldnot be able toparticipate in any

current, or future f offerings enabled by smart meters The. Company proposes go limit

partieipationrUndei- this Rider to all residential-cUstomers and non.deman&fmetered

nonresidential customers on the Small General Service Schedule SGS.,

i)),,Ther$kreTcosti to offer Rider MRK and.as proposed 4 subscribing ,eustomers,wou Id

be required to pay those costs via a set-up fee associated with coats including:but not limited

Custbmer enrollment; itifOrmatiOn technology ,CITI 'enhancement's, installation of a

Mantially read Meter, and assignment to a .manual ;meter Teading"froute. In additiorri.a

subscribing custottierwould 'pity a.monthly „fee offiet the Oostitf manually reading the

meter. Rider MRM outlines the costs to customers selecting this option. Up to this point,

customers that objected to the installation of a smart meter have been temporarily bypassed

during the deployment and continue to be served by meters that are read by computer from

a vehicle, sometimes referred to as "drive-by" readings. As more smart meters are

deployed, drive-by routes are being discontinued which necessitates the need for a long-

term solution for those customers that object to the installation of a smart meter. Upon
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V

NO.,201073:5,. NE ORDE,*NP` 2010191,

bhp* ti0105fAider MR1Vf,dustOrners objecting to the inatallation of a sinart meter

wlibeodded witlythe,oPtion to receive a manually readlneter.

Itider,MRIVIwouldrequire significantnchanges,to the customer billing system.

:DEC haT informed the.Commission that Rider,MRM would be available to customers by

:Nbvetnher 454017,. following, Commissionapprovak The Company needs, approval of

this option prior.to,making IT programming changes4n. order to make the November 15,

2017, tinfeAratne: In the interim, Commission approVal, of Rider. MRM will allow the

Companpto implement those changes with certainty that-this option can be provided to

customers.,tandwill,allow the Company to respond IQ custotners who have requested DEC

provide an opt-out Option, in lieu of installing.a stnart meter.

The Offiqeof Regulatory Staff has, revieWed the proposed Rider MRM, and it has

.,ne,objectiontooits,impletrientation...

Wehalie also ,reviewed the proposed Rider MRMandfOundit to be consistent with

•Jthe Public interest. We therefore approve Rider M.R.114.44This..Rider shall become effective
,

riO earlierfthti*Novernber 15, 20-17; without prior approvalltomtheCommission.

• nt

•ur.tt '

0,1

s

'11
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9 sq.

•

2:: •

,1,1,3XP

•

4E,— ok.D4. No, 2016-19
I •"..1

EA, ThE cpmmlsgo,

drohuA.44
Comer H. Randall, Vice Chairman

I

I remain in fOroe and effect until further order of tiie
•

" 1 "

4.1

Swain E, Whitfield, Chairman
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,

MOTOR .C,ARRIE,A. MATTER

UTILITIES MATTER
0 •
(2]

•

tc,t, lop /tari,i 9

fic;:OUTH

DOCKET NO. 2016-354-E/4018-202-E 
ORDER NO. 2019-429'

THIS DIRECTIVE SHALL SERVE AS THE Cbk011gikoti'g otiliiEit ON THIS ISSUE.

SUB3ECTI
POCKET NO., 201.6,04-g-Duke EnerRxr rolinas._ LLC's Request for Approval of AMI Opt-put Rider:

-and-
,

DOCKET N9, 2,910..702:!5'  - Duke t'ncly Predress, 1,14's Request for Acoroval ofjtevised Meter Related 
Qptionai eroorarns,gider MROp - Staff Oresents for Commission Consideration Duke Energy Carolinas,
LLC and Duke Energy Progress, LLC's 'Request for Approval of Revised Manually Read Meter Rider (MRM)
and Revised Meter Related Option Programs Rider (MROP).

AMI ("Advanced Metering Infrastructure") meter opt-out riders for DEC in
2016 and DEP I Q1 The Companies are now suggesting revisions to the riders. The proposed
rev AtItilM*10her questions in recent rate case proceedings regarding the
availability of 

,
al'opt-O"ut provision for South Carolina customers commensurate with that ordered

by the North ClerofirWuttlitres, commission.
The Companies propose to 'provide. that Option to eligible South Carolina customers, and to allow for
payment oPttons *the set-up fee for those who desire such option. I move that we grant the requests.
The revised riders incorporate the following changes:

Upon request, the one-time Initial Set-up Fee may be paid in six equal Installments included as a part
of the Customers first six monthly electric service bills following installation of the manually read meter.
2. The Initial Set-up eci, and Monthly Rate shall be waived and not apply for customers providing a
notarized statement &OM a medicol physician fully licensed by the South Carolina Board of Medical
Examiners stating that the, customer must avoid exposure to radio frequency emissions, to the extent
possible, to protect their health. All such statements shall be retained in the Companies records on a
secure and confidential basis, The Companies will provide the customer with a required medical release
form, to IdentifY general enrollment Information, and a physician Verification statement. At the
physician's Option, a comparable physician verification statement may be submitted. I also move that
the Companies provide us with communication plans for making this change known to interested
customers.

PRESIDING: jkandall

BELSER

ERVIN

MOTION YES NO OTHER

El RI in
a a

GZI.HAMILTON

HOWARD 0 0 0

RAN DALL 0 0 0

SESSION: Regular , TIME: 12:30 p.m.

3/
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„
t;No. 291.9-30
mpJa tnt. agains
IT Of
,uke's
provider

01,0 ')̀,$lt
., 41n yi'

((in 103321, esefti y rend
and bills rendqred on a , 96

, Mia:t6At fleid'bot6 oft
motion tO:dismias this cOMPlainf. '

Atti_01),Itern

OH CAROLINA

ilpternber 2$1 2 '1(
20A9"19"E 

RVE AS THE COMMISSION'S ORDER ON THIS ISSUE.

Orrirri salon Consideration Duke

Ilion, Jr., (Who I will hereafter refer to as "Complainant”)
has, LLC requesttg, thia cOMMIssiert find the Utility'

, Infringement. .khleperSO'nel rirlyacY. „Complainant
or because"sta, tIOnluthori0eDvice to be the
e territOry.ite cloirris tti404ertn1 109 Duke to Install
. Ch indlviduot ustQn1er.ratOnts to mp!avitut state
ant. Con10further argues that Commission

at Smart meters t.hlful, tiedause It requires' that "meters shall
bas $'hot lesetN.h ,;, erity*eight days nor more than thirty-four

esi arguments to Oe'w(thout Merit, and that we grant Duke's

, First, DukS is not a state. actor, an,d Complainant therefore h
enforceable against Duke. In s
doOrt ofh9 ,United PtateS reje 4 the arguMen now adv'
held that a PennWvania'electric utility with the exclusive rig
Was riot a' state actor.

SkOnd:t gegutotion merelit requires only that Meters shall be read and bills rendered monthly.
The phrase 'n less th'ari twehtylight days nor more thin thirty-Mgr days" defines what constitutes
a "monthly baSfs." It does not Orohibit collection of slate' on a more frequent basis. In Total 
gnylrorimeriKSOcitioriii  381,S.C. 175, 568 S.E.2d 365 (2002), the Supreire Court of South
Caroline reaffirmed Its 10400414 rule that great deference must be given to an agency's
Interpretation of regulations where It has particular expertise. Our interpretation stated above Is the
only reasonable readrng'of our'regulation. Although Complainant contends, at Page 2 of his brief
opposing Duke's motion to dismiss, that smart meters literally violate the regulation "several times a
minute, hundreds of times per hour, and thousands of times per day," this Commission declines to
adopt Complainant's interpretation, which would lead to the absurd result of banning all but
electromechanical analog meters.

no constitutional right to privacy that is
419 U.S. 345 (1974), the Supreme

d by Complainant. In that case, the Court
t to provide power to its service territory

Based upon these legal findings, I move that we grant Duke's motion to dismiss.

If the Complainant wishes to opt out of the AMI meter, he avail himself of Rider MRM, which was
approved by the Commission in Order No. 2016-791 and amended in Order No. 2019-429, and have the
Company Install a manually read meter.

3 3
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13.FFOliE.

lkOittiC SERNiCE COMMISSION bF

SOUTH CAROLINA

DOO NO; t0*9,331.;E ORDE1jnt020--342.'

JUNE 30, 2020

IN RE: Enrique McMillon, Jr., ,
Complainant/Petitioner v. Duke Energy
Caroliniks,„LL Defe ant/Respondent

u i„toi

0 °

) ORDER ORANTIN9
) MOT/ON tob DISMISS

This matter comes before the Public Service Commission of South Cafdiirkk

("Commission") on the motion of Duke Energy Carolinas, LLC ("DEC" or "Comknyt'
,

to dismiss the above-captioned Complaint. For the reasons set out herein, the

Commission dismisses the Complaint.

HI$TOY OF THE DISPUTE

. The doOket cUrrtntly before the Commission represents the third complaint filed

by Enrique McMilion, Jr. ("McMilion") concerning DEC's attempts to install an AMI

(Advanced Metering Infrastructure) meter, often called a "smart meter" at 1VIeMilion's

home in Anderson County, South Carolina. Since all three dockets are interrelated, a

reap of all of them provides context for the Commission's decision herein.

1. Docket No. 2018-379-E

McMilion filed his first complaint, docketed as Docket No. 2018-379-E, on

December 3, 2018. In his complaint, McMilion.alleged that smart meters violate the 4th,

561, and 14th Amendments to the U.S. Constitution, and that because smart meters can be

used to collect electricity usage information, they violate South Carolina criminal statutes

prohibiting eavesdropping, peeping, or voyeurism, as well as conspiracy to engage in

i; •

35
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th40:444

-'otz14040;2620gj42

On'dOuglit'anerdetlromthit'COnithissidn requiring DEC to leave

it 1ega0540*ikiktiliteerather ilialfreplaein& it with a smart. meter..

DE6M4yedfte:diaitias the 6inpraitit oh January 10; 2019, offering in support of

its' Motion that; while the. Co ay hadbegumfUll deployment of AMI ("Smart") Meters

in 2016, it recognized that some customers objected to smart meters, and in response, it

sought and obtained Commission approval of Rider MR1VI (Manually Read Meter), which

allovVed-Custemers to opt cut ofsmart meta...Installation in favor of a Manually read meter

at additional cost.2 The Company represented to the Commission that it had. informed

McMilibir On multiple occasions. orthe ,availability of the. opt-out prograin,, but that

McMilkm detlined to enroll.

..Q *1003'further arguettiThatIvIcMillon'slconstitutional arguments failed as .a matter

of la*, since DEC is ;Iota siate adtor; and therefore the4.6, Ph;.and 14th Amendments are

not applitable to McMillen's, complaint. • Finally, .DEC pointed out ,that, McMilion's

allegations based .on bri m irtal. statutes are, outsidelhe juriadiction of the Commission, and

that the specific- criminal StatuteS.alleged te 'have been violated 'are inapplicable' to the

facts, of thistoinplaint.

On January 30, 2019, in an effort to ensure that MeMilion had been afforded the

fullest opportunity to state his case and to oppose the Motion to Dismiss, the Commission

' Issued a Directive Order allotving him until February 15, 2019, to submit any additional

filings and tb oppose the Motion to Dismiss. The Commission further instructed the

, 

I In his complaint, McMilion refers to the meter presently installed at his home as an "analog" meter; DEC
indicates that the meter is equipped with AMR (Automatic Meter Reading) 'capability.'
2 Customers opting for manually read meters under Rider MRM are charged a one-time set-up fee of
$150.00, divided into six equal installments, and a monthly meter reading fee of $11.75.

3 6
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CO'rilpanYtti rhake,anygadditional:fi)ingsno Alter than March 1, 2019. McMilion did not

file any additional materials. The CoMpany:filediadditional testimony. Over four months

passed, and' ontJune111,:201,9,'in Order No,10I9.427, the Comrhission dismissed Docket

No. 2018-379-E becatise•McMilion did not make anything in opposition to the Motion

to Dismiss. •

2., Doeket.No. 2019,230-E

On .June,17, 2019, five days after the Commissioit served its Order dismissing

Docket No. 2018-3790E, McMiliop. filed. another ,complaint against DEC, Docket 'No.

2019,230.Ev On s initial complaint form, ,McMilion sotight an.. order, from the

Commission barring DEC from installing any smart meter or digital meter until: DEC

.fully diackted the terits 'and; conditions, of Service which authorize the utility to replace

exiating.legacy Meters. With smart meters, and further requiring DEC to produce a

Writing, digneci thy •McMilion, asaentingle those terms and conditions. McMilion also

'requested, that the full -tariff..be,;made available , for public viewing pursuant to his

interpretation of Comthission Regulation 103-346,1md.that the Commission order DEC

to perform only one reading of electric usage every 28 days pursuant to, his interpretation

of Commiss ionatgulatien .103.3214 .

In its Motion to Dismiss, filed on July 3, 2019, DEC provided 'hyperlinks to the

"applicable tarift'and service regulations and explained thatfMcMilion had ordered electric

service by 'telephone, and that the service regulations were nonetheless effective in the

same manner as if McMilion had executed a signed writing. Subsequently, in his filing

of September1 3, .2019, McMilion attempted to expand the scope of his complaint to

37
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• D04..FT.N 4019.3 1,, c„

inclUde thi a11iiatiorts' of .unlawful surveiljOre and -inxasion f privacy he had

TO, prthter,„eomplained. of being „forced to pay

fptp (Ipt,pt,i,t, of ins4,1,,,,ingfl Rax„tAetqrl an,4rqtpa,c1 instaiiin$ tryv

,Int,nuak risd,vdig,atipeter. MeMillont would !lair p4c leaye the electrornechanicctl

Nvnt ltKe at„no,gdditionel cost. •„

In 0.,rdek„NP.,4, 2019-686, issued on ,,Sf?Pte,r0F. 25* 2.p.p, the„cetntrissjon dismissed
,IylloN1illon's,complaipt in Doeket,,No0197„p0:E., The Commissisn releteFi McMilipn's

gaims thatp*„1, a stte actor ,alld,thttt *its smart inetersvertRio,in unlawfu1i *,tryejl1ance

„;and J.iglate cus,torpers', rightto pyaeyAnsVu,rther,ronMFMiliRre§ P9101(1444* smart

meters vio,lelte,commis,qiortjtegulltion 111373; t„t)y G9htinyoyAlm9pito,rin,g.u4filite data P1,)

0,4 uptt,41e,, t,1;5 it isvptet,411 lead,,,tc the pl?stgcl reqtit of„bkmniz* „fly, styulft, meters. The

9,9111100*p concluled„prder,No., ;919.7,08.0y riteratipgitkiat, Mcp/lilion may sti11,ayail

4.1,!elfRfilmFtmsst 9tow,olt4act,RIPte.r.in$:„
,oroporter,?,0,9,k1cOlion sent,anpmftkii.to Cha,d Campbell of the 9ffice

of 't.e4gu,1,1,‘„ory St&ff,efairning, the, corktrpissioln had diSfIllit§§0, Jps comp1aint in Doelset

't1,91; ;91 ?•14,s9- in,errorl and, a cepx of,the emaipivas transmiged o the ,commission on

„,,eli/rther,31.0,,49,19,.„, The COmmis§ion treated,the,email IA a motion for,recomideration,

and in Order No. 2019-724, issued on ,9cto,ber, 9, 2019, the :commis,sion denied

McMilion's motion. 
• , •

"

, r 1
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1

66ete.t14.8:260-3314 ro=,

• `bitettleciUt" 6066'er 16, 20 10:114C-MliiA'gortiiiiineii'fiocket No: O19-3i :,

tfiird iihit DEC teditig ittelaWieti;artskilbn '811 sciecurr'ehe'e-that Was
fatb OtfoicMpIafrtk Oh Otbr i 20i&1eMilion ti4uested 'th4it

he be permitted an extension of 120 days ahi'end' his complaint. The

CottitiitWeiled blitaks181t61: ab M̀ikt&ribei 14: /019. On

Ntwertibee' it2019',-*M1116t1 'rtived lb tftiiss and rene'Wed

his iqUest'f61; i'12(i-daitixt6iistOii of tirt4 tis cot-0'141're tri* lgo. 201V-

811; fsitied'dit Derceiirn.44;'/0I9, the'dimesstotiiiiitileikeM16n áti eXtinSfori"

tithe to aii4tid140610ratiit tTfr,uh ranu'ablii:J0;6:1"ke'Man's'§'UPpleme' ntal

itoebiielJP Jitittiary thtt'Y' 6E6 'fias 'tio'ritteicr the

contilis

unconscionable conduct, and "torticui'breaCh &'catiilIt'et''

requ*e'ssit ththe CoihtnisIôn ôrdr the Coilipliii:ti;fionor its
, - ,

"&tat'&ht tiot 'vfftiah"he as resoirthi *I` iaehedwrftiigaiid

aitsist utilawful/lciltfous,:and bad Edo

Meitteiik;tfilti'Co'hittlsiort itOuiation '10k:10 tit'abbigild 'am'enatd'iokngei

allow the utilifyliYciloose itS'tWeteii
•

DEC renewed its Motion to Dismiss on January 28, 2020. lEtileitei an.Febitiary

6, 2020, and by a follow-up email on February 11, 2020, McMilion requested an

extension of four weeks to respond to DEC's Motion to Dismiss. On February 25, 2020,

3 9
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fr

33 .;...9R1p4ii:1S' 1 2026442,

the COrnnilision /soled l4palltingqMcMilioti until March 2, 2020, to
,14 r;. ..` •

•

make any additipadi ftliritairbppOsitibn to,DEC:'s.MOtionito Dismiss, •
4 —, 1 •

In his filingAate& March. 2020; rvIMilion took issue with: Commissioner
t.

Thomas J. Ervin's characterization of his complaint during the Commission's regular
'

business meeting on February 19, 2020. fle further interpreted Commissioner Ervin's

statement to the effect that the Commission "need[ed] to get this matter concluded" as an
• ' •

indicator of bias. Based upon this allegation of bias, McMilion demanded that all seven3

Commissioners be recused from his case.
•• • - •

ANALYSkS OF DOCKET NO. 2019.331-E
• 99

A,. Recusal
,4 Ito r 4 4, /dui' A•  49: • „ ,

ilidn's demand that the entire Cornmission be recused is based solely upon
If% r , • , '4 •44, 4f, d '

fW9.:Stittlerts. by Commissioner Thomas J. Ervin during the Commission's business
, 4,1 • ••„ ;

410,ittils on February 19, 2020: first, that "Mr, MoMilion asserts that his contractual

relation'stlip with Duke does not authorize the utility to install a smart meter on his
• , •'' );! " t! 't ;', 4°4 r;

home,' and second, that "[W]e need to get this matter concluded." Neither of these
, ; , r

statements provides a legal basis to require the recusal Of Commissioner Ervin alone, and
99' A'', .4, 9'1" p. 41 1 '; 4,9 4.14 41t 4'v7' ;„ , ,

these staternents certainly do not support recusal of all the Commissioners.
"

In State v. Howard, 384 S.C. 212, 682 S.E.2d 42 (Ct. App. 2009), the South
'• '4 • ; 4: I. t411 ts

Carolina Court of Appeals reiterated longstanding case law in upholding a trial judge's

denial of a motion to recuse, stating:

• r, 44 1

3 ckit71(00 st4. commissioners are actively„par,ticipt4ng, in ,Commission business. Vico,Chairinen
Justin T. Williams is deployed abroad and is currently on military leave.

Li
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4440#1444tOe'dfludgiaj prejudice, a judge's failure to.
414041ify himself will not be reversed on appeal. It is not
00,14,4hipr party seeliing iltaquatification. to Simply allege' .-
bias The party must show some evidence of bias.
Ft,tithOmoke, the alleged " Mint be personal; as
distinguished from judicial, in nature.

:.; •
384 S.C. at 21$, 682 S.E.2d at 45, quoting, State v. Cheatham, 349 S.C. 101, 561 S.E.2d

618 (Ct. App. 2002).
ti •t"1 • k

McMilion's unsupported assertions of bias in no way justify recusal of
,44 4 1.4 0444 t4 4;44

Commissioner Ervin, and they certainly do not justify recusal of the other
s•

Commissioners. Even if one infers from Commissioner Ervin's statement that the
•

Commission should "get this matter concluded" that he believes the case is ripe for

disposition without a hearing, that, without more, would not be indicative of bias
1 %it%.rit 44 .K4Ti c.1 „ ;?i I • 4 il i" t •

war' ranting recusal. McMilion has presented no evidence of personal bias or animus on
' f 41t, , .  I„ a ,

the part of Commissioner Ervin or any other Commissioner. Therefore, McMilion's
;S:;01 • .

Motion for Recusal is denied. 4. . ,•.. • , . , - 'I% . ,4 1„ . ..1' .. ,1:r:

In addition to seeking recusal of all of the Commissioners without valid cause,
Z't ” ' I, 1 .41 4 t 4' 'A4 4 "

MeMilion's March 2, 2020, filing evinces his misperception that he is entitled to conduct
' 
 dr, •• , •% • :I,

discovery and present his case in a hearing in this matter, but that would be the case only
I -tl:t ..a ,144. 4, 44' .44J, • , „

if he had raised a material issue of fact which might entitle him to the relief he seeks.
1; • '• 4 *
Abtent any showing of a material issue of fact, his claims are subject to dismissal as a

„ 44 4, •t ,

matter of law without discovery or a hearing.

B. McMilion's Requested Relief

McMilion has now filed three complaints since December 2018, with the second

almost itnereediately followidg digniSial: of the first, and the third almost immediately
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p (.4

DOq(BT NO. 2019-331-E ORDE 1620.341''

suNg 00, 20; '
'

While eaeltigaiiionlated 46a slightly different way;

all'thretf cornpiairift'eatentlaity geek the'sara'retier McMiiin doet not want DEC' to

iiistallta Stiletto Meter on his licirneland he ilia d'o-noi;Want to pay the fees required

tinder kfder1VIRVI tirdet td dpt:for a Inatirally ritid Meter.. Re atteMpts td challenge

DEC's kinifateral rightto chob'Se' the speCiftenfiteei twbe 'deployed in itsservice territory

andirripost upon the ebthrSany his own prefereneeforaillelectrOMechanidalanalog'meter

at no additional cost. However, Commission Regulation 163-320 provides 'that Meters

shall be furnished by the utility. There is no provision in 'the applicable raWs and

regtilatiOnS retttittlingfrntilhies AiSe Inetera clieSen by' entidifitta: He Aosta 'that the

rtikinnet bY4lifileh'DEC'unilaktally chooses to change equipthentlitifiitiges upOnhis right

to'4ontr6t. butagrektilrementIhat.MeMillort Choose tetWeen-perthitting the Company.

to install' Orriart Mei& arid 'Pafing the (fees Id install a martilallY read meter does nbt

violate anylcOntraot'Or Other 'rights: 'The'lerini and 'conditions uriderwhich a Utility

provides service 'ate governed by its tariff arid servIce 'regulations; 'not by. contracts

between the utility' and indiVidnal custOrners: It has lOng been' the law that service

regulations and. tariff'prOVisions approved 'by the Public:Service Cbrnmission have the

fotee and effect. of law and are binding .on utility' bustOtriera; regardless of whether 'an

individual custorter agreedlo them, See, e.g.,tearroWay v. Carolina POwer &Light Co.;

226 S.C.,. 237,14 S.E.2d 728 (19541. " "i ,1',

DEC began deploying Smart ifteteie'throughout its South Carolina serviCeterritO6'

in 2016. In Docket No. 2016'454-E; DEC requested Commission appIoval of Rider

MRM to give to its customers who did not want a smart meter the opportunity to choose
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•
.4,114440,41FluP*:A4 ttletii„r i1101#4,c,040#41,: 00,9a1.3Sq.the.utility incurs the additional

g9stAlCif MAIWA1,1$ Xathpr than retoiv,ing electric consumption,

dat,kelectronically,Aider MR/M recp.tirea opt-out, customers to pay a set-up .fee of $.,011

and a; monthly ,charge of $1,1,75. ,The Commission, appFoved Rider MRM in Ordor„No,

20 0779 1 on ,Noyember 1,7, 2010,,der, 1KM, represents, ,the only non-sat meter

option,for find.that,„as.,a,truitter,,,of law, Rider MRM does not in,anygway

violate l*Mulon's11,egat rights.

Res Judicata 'It 11,

„.1) .,The Legal,doctrine,of Nes ftridicp, 4,barsi.subsequent,fligatiQfl hetween ideptica,l

parties , where„ t1ii claiMs;,arise .93,0 ,,of,the same transaction :or, ,occurrence,•that was the

g4t04044:010 10001.t1.00P.A1,b0Wcen, those saineiparties. Subqero Frimzer Co, v,

ClOrkot) 00., 308, 1.8%, 417 S,g.2d, 69 (1994 4111P,doctring bars litigants, from

raiSing any issues.whIch were,adjudicatecl in the priotaction, as well ,as any issues which

Might.haye been raised, in, the prior action. Hilton Hea4Center of .,So u412 Carolina, Inc. v„

Public Service Comin'n opoutkCarolina, 294 S.C. 9, 362 S.E.2d 176,(1987).,

„Mg complaint cwently before us is ,the third complaint ,raised by the same,

indiyidual, against the, same utility, arising from the, same transaction or oc9Prrence. We

have granted theXprripiainant,multipls exte,nsions of time,, allowed .him to make extra

filings for our consideration, and extended other courtesies to him. Following dismissal

of Docket No. 2018r379-E, ;wP arguably could have, found that Pocket No. 2019,-230-E

was barred by rqs jwlicata, but we did not. Now, after having,twice previously dismissed

113
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V,.

•

0,Q0g. the*reir4044iAtipil of occurrence, we adopt roju,di,qatami
. ,

ofthe complaint.

For all the reasons explained above, we find that Docket No. 2019-331-E should

be, and hereby is, dismissed as a matter of law.

This Order shall remain in full force and effect until further order of the

Commission.

•

Br ORDER, OF THE tOMIVINg.1
• ,

.• ,

s• •

•

Cerin,44,
‘CoMetia. into

, • I

I
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•

54),/
sh
to otentlal medlcal•concer
cus *kr may. Opt 16 faVor
medical reasOns. There aire
encourage the Complalnan

•tt I

•

-

•

•

ta es b r ommis on C sIderatIon Dyke
ipri to Olsm!ss, as well as with the Complainant's Request for

4
•

,t11„Irl, this Docket. After careful consideration of the filings
/At, that MOM has been made by theComplainants upon

, "refOre, Duke Energy Carolinast.lik.en tiftkitktp Dismiss -
;roiopi,ct plainant,S,'have. MOcillAirne. references
and the Cornp-Orty% •Rider 1,̀ -k41*Olaillff Under Which a

Of 'a Manually-read meter - has provisions for waiver of fees for
..Scime requirements for such waiver under the tariff, and I would
ta to consider If that is an Opropriate option for them.

PRESIDING:

MOTION

Randal(

YES NO OTHER

BELSER 0 21 0

ERvIN El 0

HAMILTON 0 0

HOWARD 0 0

RANDALL 0 0 0,

WHITFIELD 0 0 ID aunt

WILLIAMS 0 0

SESSION: Regular TIME:  2:00 p.m.

voting via videoconference

voting via videoconference

voting via videoconference

voting via videoconference

voting via videoconference

Sick Leave

Military Leave

(SEAL) RECORDED BY: J. SchmleAnq

oic
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BEFORE.

spKwqR cQNcylisioN, OF
k ,4 rt9

. •

• tx.
bocKET NO, 2020-147-E - ORDER NO. 2020-5§2

At.loirlsl' 24, ,2o2o

v*,,fq cfhlegi gAtick-Ot? „

.04•;1-,c 
rid,54egocrk4aqiiia's, 

171efeild0:4001dent

r t;••

,

:1t7t )* +

ORD,4,11.,,IMMI§SING
' C0401,A11.114

s

'S ge
•

This ae"the' p41401: Carolina
rc99111,0„sion") pn,a p13,p CopJi JJc4b atdy id CheTyl Q;Actqlst (`Gilchri§ts"

or the "Complainants') against Duke Energy Carolinas, Lt.,c, ("DEC" or tbe "company").
In the.,9rwitlkdinit Jtine§, • tbat tiwy,haye been ittpting to

get DEC t9, repiaFira,dgit# rnetpr on theirluimewilikan apniog o niechfulicailn5c.c. f?r,

te ipsttvQ ypys1,,.,:ptc,.c.lainlinp cite tiocyttyrjy4cy, cotreFn.srlancf, gorvation of

met5,1101cpncerni as, cqRsp forpC,tosemoyertbe *part, neçr whichjs,c9rfepqi0nsta1l9d

epltNy4t4111 amipgyr tnecionicak.m,V„Aqiticna)ly,ple,,Complaintrls cont,1,10

that the Company trespassed on their property when installing the newisnwt mpt,prs„,

The compl#inanip compare tbp ,prixacy „concr with the :usenof activity-tracking
,

devices offered  by insuranc,e „corripaniel.,,And .'ctivity-tracking us451 by law
, 4 •

enforcemetithegiichiists, state tnat.ppti4nt 'es'OtriOatiies may no use the' devices without

the consent of the drivel' and laiV`enfoiCement May not,Ose trftcking devices wittrput a court

order. These uses are not analogous to the current situation which gives rise to the

4
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b6Ogit isIO.• 2007147-E — ORDER NO. 2020-562 •
'AU4IST 24,2020

this edge, theloVice th'cittestran i used'tO Metei a service that is billed for

on a consumptiOn-basis. Meterinaeac' 41'41 Use íé a fundamentally necessary part of the
„?)

provision of electrfe'Sikice: "' ' '3 ,(:

DEC responded to the Complaint with several points. Regarding the privacy claim

beeti,i4ile-b'y the '6oMplainant, the ComparWeliee the Cdniiriiisidit Order No. 2014-686:
t' (1` ttt14.1

Duke is not a state actor, and Complainant therefore has no
constitutional right 'to privacy that is enforceaple against Duke. In
Jackson v. Metropolitan Edison Co.,„419 t.I.S1A0 (1074),the Supreme
Court of the United States rejected the *Merit" fkiik 'advanced by
Complainant. In that case, the Court held that a Pennsylvania
electric utility with the exclusive right to provide power to its service
telfitery waS. hot" a state adtor; " •

• .• •
Sin6e• auCh as this 'mil only tie "raised against atite'actots — which DEC is

hoi.L thi§'cialfkilijust bit; denied.•
.

"'":111V‘Pircliriiik'inakg itfce iefion-pddifie tedrcif ebnditions Which itaY I;e

'fieoit1041i'ithiiiiCieti' 6Y thelôalu f kth4trs. 'Iti144).Onae,rthetomr.iani aa.serts

that theMeitia thif tivi been dePlOYidtIO the 61Ichrtsts' fiVine 'are approved fot:uSeby'the

'Pet: keititifihilhelitij.)0o§itioti ;that C8iiitgatnanti hay ̀ea chói to' Which Meter

cite the dOhimission Otd N6.'2020-'342, 'citing

Regulattall'16420!'

Ikeiulation"10420 provides' that nieters 's1111 be
furnished by the utility. There is no .provision in the applicable

re4tiititig "6'4 ü chosen bY'
customers. . . . Duke's requirement that , [a customer1 *cho,ose
betWeen'peithitting the eon-mai-4r' to sniaii Meter' 'and

the fees to install a ,manually read „meter does not violate
any 'doertradt Orothet rights. •

I

,

1/7

AC
C
EPTED

FO
R
PR

O
C
ESSIN

G
-2021

June
17

7:53
AM

-SC
PSC

-2020-147-E
-Page

52
of148



TA conv,04 a0s,gtk atjt,'004erauPports the use of analog meters, and that

such meters have not been Manufactured in some time. Given the lack of support for analog

meters, land the, cempaly:s furni,sb meters under, Regulation ,103-320, the

Complainant's,,c9ntentiop that theh9uld, bp able to, choose which meter thy have cannot

prevail.
7..

The Complainants elaim that the Company committed trespass when it ppterqd thqir

property to jostallthe smart tnetpr over the Complainants' objeetkons. The, Compapy

correctly, asserts ,$,.C; Code Ann. pegg. which provides that "[a]uthoyized agents

of the electrical utility shall the right of access to pcemises supplied with ele,ctrie service .,.

and pr another pumpse which is properfand pecessary in the conduct of the electrical

utility's business." In, response, the Gilchrists assert that the installation of the smart meter

was neither necessary nor proper in prder:to pr9vi4e electric service.

However, Regulation 103-320, when read in conjunction with Regulation 103-344,

which recognizes, that Company's ability and duty to furnish electric meters, it is clear that
"

the Company hainot only permission for access for necessary business purposes, but also
q'h

a duty to use that permission to furnish meters to its customers. Therefore, it is a proper

exercise of business purpose by the Company to access the property and install the new

meter. The claim that the Company exceeded its authority to enter the premjSetlje

purpose of installing a meter is denied.
A

The Commission notes that the Gilchrists advise that they have always paWheir
.

bill and do not have an issue with non-payment. However, the Gilchrists assert that-they
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e gri•C",

'

•

7, 140, 2620:62
24,'2iY20'

Iguld'not.tattotop$ 't '04114 tnet, but'ritlier; 'DEC should be asking them

to o'pt-in.
t

,
DEd has' noi,Volatat any statute, not Cordinisiibn rule or regulatiOn. Therefore,

there is no rel0Maffible6114Cdinplainants in thit'CaSk'aitd the eaSe must be dismissed.

However, the Commission notes that, pursuant to tariffs filed with the Commission, for

those u 8th t hive'a minua0 read meter;the MR?vf Rider is aVailable. The

MM RigleeprodóTdr fee-free opt out for ettstomer's With medical liSues, provided

Certain 'reffeinittits.itre'rnei. the Commission encourages the doMPlalnanie to investigate

theAlse 0010* Itidef.; If aPpibp'riate. '

CS4te`i

04'010f' in full fbree and effect until further 'order of the

BY ORDER OF THE COMMISSION:

„341

444

toitier a 4 td '146:Acting chairiman
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•

j. •

BEFO/kE

TilEftiatleSERVIGM'COIVIMISSION OF0

1  1  SotITHVAR,OLIVIV • • I • •

'DoCl(Et NO. 202044/,E Oitott( NC:12020-644' •

• • OCTOBtR 2020 " f

IN RE: Randy and Cheryl Gilchrist, .4. r71,0 c „ ) „ ogpgikpRimm
Complainant/Petitioner v. Duke t nergy ) PETMON.F6R.

.0, Car914") L1icA09q0PRI*P.t Y.: ANIV011igk.,...J1

* +01
This matter comes before the Public Service Commission of South Carolina ("the

Commission") on a Petition for Rehearing in this Complaint in Docket No. 2020-147-E, file* CI by
'•4 AA, r

the Il'andy 'arid Cheryl Gilchrist, ("the Gilchrists" or "Complainants"). On

September 2, 2020, the Complainants filed a Motion for Rehearing of Commission Order No.

2020-562, which granted Duke Energy Carolinas, LLC's ("DEC's") Motion to Dismiss Randy and

Cheryl Gilchrist's Complaintin this Docket.

The '011christs" petifibn is deemed to be,properly before the Commission, satisfying S.C.

Code of Regs. 103-830,0)16M 1034854, HoWeVeti'the Petition does not state a claim upon which

relief may be granted by the Commissibili'bur rdt r,reiterates the same matters raised in the initial

Complaint. To the extent that the Petition for Rehearing is reiterative of the initial Complaint, it

fails to satisfy S.C. Code of Regs. 103-825 (A)(4). The Glichrists' Complaint deiitersAround their

opposition to the installation of a "smart meter" by DEC on their premiseC apitheieflisiriclination
:tta r

to pay the fees required under Rider MRM in order to opt for a manually real rill* The Petition
,.4

continues to assert their argument that the placement of such meters is a violation of privacy,

SO
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F tiVA1/4,

0-147-E — ORDER Na'.' ̀2(b,0-.644

unl 14-and violates their constitt‘iat,girotepAic.g* The palm and, conditions under which a

utility provides service are governed by is Wiffaticlpervice regulations, not by contracts between

the utility and individual customers.,Pegtice regi4ationa;and.tari0 provisions approved by the

Public Service Commission have the forcgml qffect of taw and are binding on utility customers,

regardless of whether an individual customer agreed to them. See, e.g., Carroway V. Carolina

Power & 84 S.t. 2d 728 (1954).
4 : 17:4 • "

In the Petitior h liits dicfnot preieht iltetiryor'efitirittpdh Mitch the 'Commission

may grant relief. The reasoning for our conclusion dismissing the Gilchrists' Complaint in Order

No, 2020-562 is unchanged and we reaffirm it heric. Accprdingly,, the Gilchrists' Petition for
* —I 1$

Rehearing is ciellic,41.
:

This Order shall remain In full force and effect until further, order of the Commission.

- '
BY 0 ER OF THE COMMISSION:

4 ,4.441;

,3•

11,11'tWIIU
lic Service
;11 cool

I
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July 13,2020

The Honorable Jocelyn 0. Boyd
Chief CO* ttya, D

''s(1
•

4
•

Re: Randy and ChetylThichtist v. Duke Energy Carolinas, LLC,„, .
DO* No, 2020.147-E

. .

'Please',y  it'44
'0'0..,..Pil 04,t91)00

1ottie dtø seiingthe same Ori the parties of re

I

dbiti*V10 0614141140* DiAte
i4ffiEk p901,1Ft f9r Hearing. By, ctipy of this

z . ;

.8

Cc: DdicP.Ene40111/1a:Att4neYalfOr Puke AterSY 90:0144:144 yja V.S1P,R1,41,
Robinson Oray Stepp &Laffitte, LLC, P.O. Box 11449, Columbia,' 22I "

Alexander W. Xnewles, Esq., Mee of Regulatorr Sytg of SOUtli-car
Card Grub° Lybarker, SC i. • . Of CensWrier Affairs, Counsel, via e
Roger P. Hall, SC Dept. of ibe. 'stittaxetilikii Cotinsell via email

Enc.: Objectioh Mid Demand for Hearing ••

'A •

1.•

4 'V

.". t• .

111
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IN RE:

Rand./ ant (.14471 Gilchrist,
Complain'ants/Petitioners,

Duke Energy Carolinas, XLC's
Defendent/Respondent.'

v,

I.

,
an,Che ist ,

to .fleendant Mike Energy
LLCs Motion, to

,amiss and Plaintiff's Demand

4i3r lictcOg

• t, o pet to the MOtion to D ambits of
; ,# • ,

1140 Ore tedy (h40iiifeti2t "DEC' or "Cotapany") on the'
e —

follotying Oroun4s:

The purpose of arky government agency, commission, or administrative liar

proceeding is the protection of persona and property. A hearing in this case is

necessary for the protection of substantial rights, and is thereforein the public,

interest. Dit,1,4,7144. cktii(ijairitiffe iSetition'With6Vi a tearing is tot appropriate

under §ouilita*Olfitde 'Ann. §8827'3$9O. 3

ft ,

PACTS OR,THE.afil 

The plaintiffs had repeatedly informed DEg,tkat,they,did not consent to the

installation of any meter capable of capturing data other than what is necessary to

bill for services rendered. They repeatedly informed the Company that they were

refusing the installation of a smart meter for the following reasons: a) the meter

,

9.
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" c •

, • ,
.,„ • „

atOthgtel

lorbfiling

,h4:4446iL6046,406t* fthe.aonnt bf

dtb) tosidezite bithe'll4e;have Medical.

nietet: '

donipany that they in fact have a right te
• „ ,

privacy aid; 0'14 the C614-0Y fidilibitlift their Consent for the instailation'of this

meter, and pioceeded to threaten plaintiffs, with diticonnect of their power if they' did

not coney With the COmpatO detaando4iaintiffs'also informed the 'CoMPA4 that

they were not required td Opt,Out beiatiseline COM$any Was' eligging' in tinlawfid

'activity •

Ofill41110 • -t-• .hri•i" •

P*1445;* Uppidáliesttufe of regulation for

aiftaitethit' a hearing in this 'cage is not in

thepubilo interest or for the protedttOti of subOtantial ritfhthe plttiffs •

vetiinifititeliteditgapieád stibritit-tht foil:8*We 
.

4)- ingtOtice aoMpanies hate dellifes that nionitoiarattollect date= Oki '

-atitiVities Of the'dtiveri ofit'vefiic14:They can 'Offer diicounts for the consent of

/the dritter n orderto•haVe thee dOvibee platte.d ini theli vehidle. They can"

claituAll the beneAte that the'driverittight receiVe shduld.the driVet'acceipt

the •Offer.•They cannot, howeveerefuse to prbVide insutatice if the CUstomeik

declines their offer.

2) 'Law enforcement cannot place monitoring devices on a home or a car without

fitseptesbnting ptobable cense td ,Edliage and obtain a court order for the

placement of sUch a device.

2 Sq:
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46t, Pitt

d TC011101.POIE1

Other the Commission', t

•114e-issup is whether DEQ„

gil4414)44440ts, The issue is also

4044,4410044 Ission of SOuth Carolina

iitigb01044,A0ctO.coMmit these ,unlawful acts.

The plaint Q4 egulatione p,rprolgated by the ,PUC do not in fact

*10401#1444f1100-41,egal 41$11131% 411 •

pAst1tOojg5, ofhotkithet,Pnited States of Anica and the State of South ,

Carolina,prote**epriv,agy of t.#0.individual. Apth of the. above examples, insurance

companies and law enfer4ement, are prohibited from collecting personal, private data

without ret obtaining either consent or court order upon probable Callse.,rake •

Cop44,404,rect#40:t0 dcte,,0114; Om "349044 agustomees consent to install

these 4evice#,(4444eters>and they gannet Penaiize or refuse to Provide serviee to

customers ,who do;not cenee4t,

The Company did in fact trespass (a CoramOnfl4awttort).when therentered the,

plaintiff's property and„inatalled, the .smart meter,oyer, the,plaintiffs objections. First,

the company, sites,$'4,,,cOde Aunt Begs., 103444, which provides that "ialuthorized

agents Of On 040i* 4.,t01tY shall the right otaggess,tchpremises supplied with

electric service and for any,other puvotile,whiCh &s. proper and necessary in the

C01).41.1.0 of thexelectripakutility'e.business Theplaintiffs contend, that the purpose .

was neither proper nor necessary in order to provide electric service.

The above examples ofinsurance companies and law enforcement demonstrate

that the plaintiffs objections to the violation of the right to privacy, which these

meters represent, are neither vague nor unspecified,- The Company's assertion that

3 5. I
4
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Vrtiabskriliakt

lb" ilelOtioloh.,

''acipvitOs'atict to

A

Against state,actors is not

(iëUO) that regulates the,

in ;15/401iii‘heit'r complaints of the Company's unlawful

4

Wieciithw stafroh..:

(40,1i1P., itSION

Again!, it id theltity: • Eikid'eVeir thb.reasoil for the existence — of the TUC to:

protectIthetperethis anctproperty.oftliikpeople of the &heti of South Carolina ,from

,reckleiettraintliktifut aotivitiekthattia3i he engaged in krIthe coMpanieS they.

regalatedistlie Corflpany admits, oniSage abitheir motion to dismiss, ";..there-is,no

state '10.* teqdrii* the' iiistaliteiort Sinartineters". Themexists no- state law

becatOie'itWOulci..be ruled uncOnstitutional. EVcry state and every' adininiktratiVc law

cot* 444*(34 id,......erionentoolio*, :06ra; aid atate'ddiVn4o city and cotiiity '

gos4rittaent iS,hdtind by,theFederitand State Constitutions: The plairitiffsf

complaint and request for a hearing in this caseisin fact in .the public interest and,

for the protection of substantial rights. These substantial rights include the Fourth

Amendment to the U.S. Constitution which protects the right Of the.people to be', -

secure in their persons, houses, papers, and effects against unreasonable searches

and Seizures.

The following cases are relevant to the substantial right involved in this case,
11

Miranda v. Arizona, 384 U.S. 436, 491: "Where rights secured by the"Constitution.are

involved, there can be no rule. making or legislation which would abrogate them."

'4 5(2
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44014)bot, 864 Xj,tfi:,.

'netitutional be otiiettleoahie if they, could be'indirectly

:

kalsoli*S12#411 v. Allwrights a2L1i8.

Davis v. WechaJei 83 t.IS18, at '24;4the.440et,tion,toffederal rights, when plainly

and reasonablimatle, is not to be defegedlt Or the name of local practice."

Hertado v..' Otilleamia, 110,U.S. 816: -curhe State cannetdirainish.rights of the people."

.Because the PUC. ii,chargsd with regtdatinglhelzetimities 'of DEC, plaintiffs,,

believe:and h'aveshown'that the Company is engagedin aCtivitiewthat are actionable

'under the Co'mmen-Law,„ as well as tStatUtoryiJaw. Thee are snbstantial rightS. that

the PUG is. charted to, protecit; audit isttherefore, in the Public interest that this

eare001,0011°

WHERIVOR , taigtitea4enian4:that DEC's Motion, to Dismiss be denied, and a.

hearing be cbed4d.asseon as reasonably possible, and request such other molief as

thetCommissiorOdeemejuSt and proper,

Dated Ji.ily,18;2020

Respectfully4gubraitted,

• :

Randy and Cheryl Gilchrist-
3010 Lake Keowee Lane
Seneca, SC.29672 •

wrrlt,:r

"It

5
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Randy ana Clietyt
CoraplOnatiteMetitiOners,

V.

Duke Energy Oarelinnal,
tierandantiltatipendent.•

a 1.

• „I

CERTIFICATE OF SERVIM

toke.4 A --'I".e- . ,

Thisikio certify that I; Randy %Wiest, one of the piaintA in t is case, have

,
{3,0100 Ate peivime named 'bolo* our ObtOtIon tg **ant Ppke 'tgagi

6' 
) i

.i44 0 4 *i• ...4 1!) L,,.! * * : I • !" : * • la' * . Z. •1 : 4 * '4 

Ale„ der W1Iftnoviles, Counsel

SOR Otolt geOlktorY Staff
1444* .Street, Suite 900
Q0Ininniai SO ,29201
aknocOpygorgs,sg.gov

The 44nOr ;.64,99
ChiefC
Pub*.
SOO na

101 Oxeougire Center'Prive

Columbia, SC 29210

Dated July 13, 2020

4 .
1regtbr

Sii'On of"

• LA%

bly '464ionic

'Itebinson gziay• Stepp & LafittsuLLC
4449 ,

Columbia, '$G292].1
:Attotne.ya for Puke gnerfg Carolinas LLC

Randy Gilchrist

laj-e0:-At

2tt0-6( g 1 cekiz 4
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July 24,2020

t (4

The Honorable Jocelyn G. Boyd
ChietP044,4404,WRiONCRN
Public Service Comtnissidit of South Carolina
101 Executive Cerder Drive, Suite 100
Columbia, SC 29210

Re:. Randy and Chery1.ellichristv. DidwEnergy Carolinas, LLC
Docket No. 2020-141.E

JUIYA

Si

Ran* ill3iKlAriAticM • 4

CO: bt115403ItergY
10bibsoti qyt,

•

k I
I

t fiptAtItt itti litltjp9tigp, to Pefip
dated
dapt

s .14: .1. Ottlittar
.1.0 0 00 sa#10 04.thg ftir0e# Of rand.• J.., .

AtergY c€40111.4 fLO, lsits U.g.
P.O. Box 11449,

Mr., David Stark, fr' itionlner, Service Commission gt South Carolina •

linatektidivipt voi.8ult000, Columbia, SC „294r1 Os, .
Alexander W. Knoi.v1 OfficeOlt-Regulatory Staff of South Carolina, via email,
carri orube Lylmirk iitaiktitiofdonaumer Affairs, Counsel, via email
RogetV. AWL SC D6t of.eteliarner'Affairs, Counsel, via email

Enc.: Objection and Demand for Hearing,

59
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IN

Randy and Cheryl Gilchrist,
Complainants/Petitioners,

Duke, Vp9rgy carolinacs,14.4C's

V.

AlsWiTzt4t *;444:W2lee, 'Counsel
SC ogicitstit#0001,stot
1401 Ikc-04041,40fite 900
ColuraWit0•292010'
aknow)009ise6e.gov

4 6 4 r1.1 1 ffi •

The 'HcAprable Jocelyn G. Boyd
Chief CMk bktecuiive Director
Public Service Commission of
South Carolina

101 Executive Center Drive
Suite 100

Columbia, $C 29219

Mr. David Stark, Heeffing Focaxn,iner
PSC of SC, 1.01 Executive Cir. Di.
Pte. 100, Columbia, SC 29210

Dated July 24, 2020

'served in ihe person,en. , .t 4,64 1:

e

befe tiltespindent.

, • t.

CERTIFIC.h.TE OF SERVICE

11 •

This is to certify that I, Randy Gllchrist, one of the plaintif63 in this case, have

arneod below our second Objection to Deripadant puke 
„ ;It

. 4

 MAatemialantitet e P‘lettsl• fa Searing by
,4 f

electronic mail or by depositing in the P.S. Mail, addressed as follows:
••,t. • .•

darn/ Grube Lybarker, Counsel
ac,Peptv 0031=P:ter Affairs. •
clybarkiar(4sccousum,Sr.g9v

Rotifer P., Hall, Counsel
SO Ilep'artinent of ,Consumer Affairs.
P.O. Box 5/67
Coltpnbia, S0,29250
Rbigglascconsumer.gov

Robinson Cray Stepp & Lafitte, LLO
P.O. Box 11449
Coltuabilt, SC 29211
Attorneys for Duke Energy Carolinas LLC

;

ilchrist
, . ' 40

• •• 
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•••,

DOCXET NO. 2020-147.E

IN RE:

Randy and Cheryl Gilchrist,
Comp1ainax4s/Pqtitionprs,

V.

Duke Energy Carolinas, LLC's
•Defendant/Respondent,

Randy and Cheryl Gilchrist's
Objection to Defendant Duke Energy

Cahlinas, LLCs.e'Mbtion to
Disiiii§s and Plaihtiffs Demand
for Hearing

• • , • r • .•
". „

Ran4v arid:Cheryl Gilchrist, object to the Motion to Dismiss of
1,.V. .14 *.**4 VAt P'•„4 , •

Defendant Duke. Uhergy Carolirias, LLC, (hereinafter "DEC" or "Company") dated'
pipt ';',•) • ,

July 20,2020 on the following grounds:

The purpose'of any governmentagency, commissionior administrative law
•

proceeding is the protection of persons and property. A hearing in this, case.ia
• ;

necessary for tha'protectiow ofeubstantitd rights, and is therefore in the Public

interest. Dismissal dare plaintiffspetition without a hearing is,not-appropriate •

under South Carolina Code Ann. § 68-27-1990.
t

,FACTS OF THE CASE
•

The plaintiffs had repeatedly informed DEC that they did ?not consent to the

installation of any meter capable of capturing data other than what is hecessary to
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f

dtI pf rtthth. hMg reasone

• 

4

a.)" the ̀Meter pë seary to determine the

oteitit u§eil• Mt Wittig purp6telitcri))' teeitiente of the home have

'riisettictik dbhditione that eaile".e*teetbiltdd by the eniart. meter.

The plaintiffsttePeitirYttly itifoittied3he !ConiPaiti,,that they ftt fact have a right to

privacy arid thatilie CdrripatOrdtid tibt Obtatn'theif ceineent for theinkallation of this

meter,•'and proieeded to threaten Plaintiff§ With 00611'116d Of their` power if they did

not 'cOik With the'eoniPanys deraafidic P1aintiff-8'61136 inibriaecf the Company that

We" Were' riot required VibPt.but beetittse :the COiiiSt'Wa§ eriga,dini in Unlawful

actiVity.

• ARGUMENT

.1 11,o, ••• I 1 , I •

• ' ,

v^# tl _C t'o, , t• 1, 0. 'P
DiC (the 'CoMpanyf &Alit§ that they have riot v' ioiaietI any applicable statute or

regulation for w c e oramissi can grant re , elm ng tha a hearing in this* " fiCth, '•-• a• • /14 •
• ""' • ' .0 • •

case is not in the public interest or for the protection of substantial" rights. The
• v, • s ,,, 'r '* f

'plaintiffe vehemently disagree and suhmit the fOliOwing:
V.

1) DC in its4uly 20, 2020, re§ponse tp our complaint asserts that they have

ogered plaintiffs an opportunity to "opt out." What they should be offering

their customers is an opportunity to opt, in...this after fully informing their

customers of the true nature of the meter's capabilities and the uses of the
• k,

information collected. There is no question that the smart meters collect and

)1

store data well beyond what is necessary for billing purposes. This data is the
* t

2 4.2
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ilext3P,P41)-Pz#4,4

giVihit!rityl to.tO,r0,anyoo,allow,

. disconnection4aervice for noncom

,

cmpany, has no, right or

,eçt1thd, under threat 9f

;Thozpany cites "SIC. Coda,

Ann. 1 ,0,8111,49(.4.)P, as theig,regulEitory siothoritk.,The Company claims that

"Wt is indispu*Ne that the .replaiceinent 9f ant analog,meor ,.,, is we within

• , the Fu t)of tkop gotnk xwtha,rity.-."1llik0 Plaintiffs ,dispute that ci,aim. The

,Comraissionicannot, grant aut,hortty.,tt violates. pr

proteptione( The Colptissio* fact,Mliplil an oath of ofeeek node .of

4w8) T1t19 58rgh, tck@l1141490 #44 40e,114 Pur cons#41tioxis, .

ttothOtge,and..reder,a);,..Any rpgulationa that violate those gonstitutions are

null and void. Ali courts — and that includes Administrative Courts —.Etre

bourioivby thOse Constitutiona,:,iTho*.4R. Supreme Court said:

Constitutional provisions for the security, of person and propertv are
, 1. '4 IT

to be liberally construed, and "it is the duty of courts to be watchful
' • 4; t1C4°'' t 

for the constitutional rights of the citizen, and against any stealthy
, 4'; , 4

encroachments thereon." Aram, v. U.S., 273 U.S. 28, 32 (1927)

The South Carolina Code of Laws, Sec. 16, Ch. 5, entitled arena's

Agali;t. '01;1'7 hi'ilt;,ge-cl. a'kali.;164*civiii;:ikhtad's:

is u awful for tWO' or mOrd'isonat.O band or '86iisaiie' together

' 9 v •44 4 4 41:1- "4
or go in disguise upon the public bighWay or upon the preniises of

another with the intent to injure, oppress, or violate the person or

property of a citizen because of his political opinion or his expression

or exerciSe` Oftlie 'same or aftempt bY any Mean, ineasure, Or 'acts to

3 3
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0314itildt. A cif

*if* sehditil

it6A114'6"and

'ty "the, Constitution

tgii?Oafea' Oty tii t1,t andlaws of this

• „ - 44 .4 •
2) The

. 
Co'mpa.ny clalins to be "authorized" by the Commission to engage

;i /14 4 • •
in acts that are unlawful and Claims that because they are not a "state

r 1 $4'  4 j.

actor" that the Company does not need to comply with the
.1." . ,

4. 0 ti 4' • ' , 4 .
constitutions of out state and federal governments. We disagree, and

F! O'`11

furthermore, this puts the Commission (which is a state actor) in a
.t . - ^ 4);', it:PYr t4 " •
precarious position. Thus, the Commission either needs to inform the

44 •

Company that they must comply with Constititiional provisions that
„ , P " 1 ,"!' .44 • CC , 1.4

protect the privacy and property of their customers, or write
4444.44,

regulations that explicitly state the same.

• r

The Company cites Commission regulation 103-320 that provides

' 
"meters shall be fUrnished by the utility." This does not mean that the

4:
Company Can use any meter — specifically smart meters — that collect

and store data which is the personal, private property of the plaintiffs,

and which is not necessary for billing purposes, regardless of any

S f('
"benefits" the *Company claims are yielded. The Comp' any is not

,.; 4,, , &i41 • . .4.
allowed to violate 'plaintiffs' rights to their property because it's
1.... • , I *'

"convenient." In order for the placement of smart meters to be lawful,

the Company must fully inform their customers of the capabilities of

the meters and the uses of the information these meters collect. And,

4
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0.1.*„(4,t40.4.4tio,Mer.
,

$xit,tie. isPOZOlittOg iintawfnl
,

9,404114,09,11. 009.*:„Pg.4. f4t1.4tqq',
• .,„

•Sanotithe Conipaq's fietions,, then the Commission, as a State

aotor, may be da, ialsges eaused by the 0:411Mr. ,
;,!, • 1, ' 6..,

he jeSite i,t1,444t about WhethO' Dt4 Oka a 4'40 actor. The issue is whether DEC
tt

can hide behind re. 4tiottefit0,0,0.8 to ae!:!itnit unlaWNI acs. The, istite is also

whether the Q911,10ssion, puMio 'SpryipiCoininission of South Caeolitla
v. , ,04,•

.(hereinafter the "to,i56") ha fti'ot an,theriOd 1?40'to'coramit those uniawful 400.• ... .5 4  * : .

The 4aliiff;oontOnd that *00.41at!.908 tonl,uIgated by. the ?SC d,o not, in fact
•,„-„, •(•

0 41.104,40toau,

48014

olIna protect the privacy

01; PriAttO
r3)

OOMPatY A7.00,
q-4

del* 6...001
olier'a

.4004,100 who, do not consent..
; ; ;. 

• The CoMpany did in fact trespass (a Conarnen Law tort) when they entered the
v • .1 ,

plaintiffs' PrOperty and installed the smart mt?ter over the plaintiffs' objec,tions. The

, ' I..... ". 
•,, I • .
„ I „

4 sta,top pf Atneilekand the state oflouth'
x y '4, ,,q,v.i -;,,,,,.., ,,,,,i:) ;... ,'' ,.7, t-,..„ ,A, ,,„•',,,:. , ''.. .

Vitimg. cti, rleYe.c19174i);Pr'. ,is •Pl.i.t'eCl fr'cini' *t .'' ..:. ,$* .....„. . . ,. 4, w••

ObtaiMng infb.iiried. consent oftheir

o)ita.4t atotiotomer's conSent to these

etorti) and they cannot penalize et teitti.$e to pi9Oxte g.9.0iOo to
P",'

't( ' • t, I "1.•t

Company sites S.C. Code Ann. Roo. 108-044, which provides that "Ialuthorized
• t ') '̀ I.• .'t ":1*,! '

agents of the electrical utility shall have the right of access to premises supplied with
v, f, i,"

electric service ... and for any other purpose which is proper and necessary in the
- , '• 11‘ 5 

A,"), 4A • JAr

6 5-
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A I.

4 0

)00„t, cel* 44,04.4 tiukt*e litirpose

ntoimmegiory in or g to proviO 010t4o'sOrtige4
y*,ielotiwatha right to Pkiva#,*lielf guise

toteto te,0104,: ithogiyigitie„00 tiiiSPecified. The Co4ii,040044,6Sition that

Na,iiy4t,iisertio#0:pilit',.01y be asserted against stat&abrtorsOis not.

tue isene her0:,.* issue here is tixat a State .ageney (the PC) that regaiiteia the
rr I

'Comp,4,4* $,Q):,40 14?,Oxistigt6 ta:4S0',00444aints,t)f the Company's unlawful

tiitis ith'ci to step in and cox.re4 the 'situat.ion,

4**
1.'

,
40:41,,ir is Ole clutY Old eve 0,a40# fig the existence of the P50 to; ,; • •., .„ „

prOteiot,qie:periois and prepSrty.oft4;06:0.a Of the State Of South Carolina from
„ •

reOl44S'aii unlawful activitieS that iiiay be eiliaged in by the companies they
„ ' , nOt,4-• ••••• ..• ,

regillat4. :As the Company admits on pate 6 'of their motion to dismiss dated, July 8,

there is'• stateltiW"re irftt iirsinarciiietiOS".;, .
* •

it0,#0149.30 la* beciwie' it vo.o`iii 1040 State'and, everit'

adnaitve,lalk Court; a4 ev 44,0e#iiii6'i'igiliky; **raj 'atid'sfaie

city ford tik:thiy ttdverrimerit hinkoitt. byliiti'Pederataiid Stale Coriiitu` done', The'

plaintiff& o'oraplaint and request for a hearing in this case is in fat thelyablic

interest ad for 'the protection of substantial rights. These substantial rights include

the Fourth Amendment to the U.S. Constitution which protects the right of the

people to be secure in their persons, houses, papers, and effects against unreasonable

searches and seizures.

6 6
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tebiia rights ivólvedmn t

'emistittOti tkie itivolved, thee Oen be ha tuie

*itieU*Outd abiagai3O tile*

£zI,titeot V.0‘. X154 (060); cited also AlArrigh4

"OAnetiAiti'eiitV,triglitsi,*61,i.kl'b6bf, little yid* ittheyteet4a bo'iréctiy

dented." •

4,0ii8 .v;'Pkeoh,.sier, 2Ast„,0 2;,4
".. r

"Tho a;Setettio4 offedeigki0; „. ,

compli4

•

' 3

.:141tie n
'

100 IA"

konnot
, • • •

I

axisi teasopably tiiftcte, is 40 ON)
; •

t• •

'
'ights'Ott/A1, 0010."

' 41,1;

4Y1We Oil?

004,44 activ,itig$ t*rt 44410gPilabie

0010.w?As*011..R. ptefg fr;v.i.T 4.1',0,40,4411.#4.,1:Aghtf,i..#10't

0,4.0.i3.01fe,i0tore8.t iho,tho

t

het
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July 20, 2020

gixempac LENG 
The Honorable LFdqeiynG. Boyd
Chief Clerk/ Executive Director
Public Service Commission of South Carolina
101 Executive Center Drive, Suite 100
Columbia, SC 29210

=7,

,<at1q4. Brown
Couns

Duke Energy
40W. Bend $tre0

1350 Oas
Greenville, SC 2.9601

0: 864370-5296
F. 864-3704027

Katle.Brown2bdUk4rierayl.ccirn

Re: Randy and Cheryl Gilchrist v. Duke Energy Carolinas, LLC
Docket Number: 2020-147-E

Dear Ms. Boyd:

PUrsuant to S.C. Code Ann. § 58-27-1990, S.C. Code Ann. Regs 103-829 and 103-352,
appliO3te south 04.0044 law, Duke Energy Carolinas, LLC ("DEC" or the "Company")

hereby rePlies tó COMplitinOts' response to DEC's Motion to Dismiss filed in the above-
referenced proceeding on filly 15, 2020 ("Response").

The Gilohnists filed a complaint in the above-referenced Proceeding, which was docketed
oh June 8, 2020, 'expressing their objection to the installation of a smart meter. As explained in
the Company's MOtiOn to Dismiss, the Complaint fails to adequatelY allege any violation of a
COmmission-jurisdictional statute or regulation, and a hearing in this case is not necessary for the
protection of substantial rights. Therefore, this matter should be dismissed.

• In their Response, Complainants rely on two examples in support of their objections to
installation of a smart meter: (1) insurance companies offering monitoring devices that collect data
on a driver's activities and (2) law enforcement placing monitoring devices on a home or car.
These examples are irrelevant to the Company's use of electric meters to measure its customers'
electricity consumption.

Complainants' reference to optional monitoring devices offered by insurance companies
does not apply in this case. Complainants have been provided multiple opportunities to elect to
have a manually read meter installed and have failed to avail themselves of that option. As
previously explained, there are additional costs to providing manual service as meter readers must
physically visit the customer's premises. However, to the extent Complainants assert the existence
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64**Cke 4

tly 
inogi;i1

•

tid

,

use of montorinL
icOr4 1.xecd§

a

,

t

f .T." •

ate'd by a smart Meter, the associated fees may be
•

srallation of smart meters, it a1ogous,40 law
„ *OKI • Rig, ctstomereIecticity .usage

i.ry to 04.01)1#., how much the 'utility should bill the
Xt-Itrigli it the dulittlner*4174..QP.V.4 f°r:a?

•r, interval data is transmitfeit tp•,,t1i,e,g901*,
customers more, infunnatipn aboi.$,f OVit:

during outages,ontrol, due date
se c 1 &electricity consumptionAtemlolly dive

I

6ouittie &mat:kali '0 a) rt luve P'ations. :Second#Anyts,onstituXional claim
concerning privacy rights Mitf'd tate actorEiwhich the CoMpany is notfil'd.
nil co, ssiop recently addresse,c1 a similar complaint and concluded:

. av•• J.,.
Slate actor, 'aidlOrriplainatititheretiterhat pop donstitutippleright tq
tedietabli1g4alt tiOke. 'Xtrikrokson,vrAtete:opoliton,41100;cP.,

419 U.S. 345 (1974), the: Supreme Coitrt of the United States rejected the argument
n'oW advanced by Complainaht. Ift that case, the' court held that a Pennsylvania
electric utility with the eXclusive right to provide power te its service territory was
not a state actor.

Order NO, 2019-686* tip41 '>1 to.25, 2019). ThaCompany is a private actor,
and no state action ,Co installation and use of smart metere. See also
Benlian v. PEEEnergy Corp., No. CV , 2016 WL 1951664, at *7 (E.D. Pa. July 20,
416) ("The inst3.lation of smart nte!drS andthecprovision of electricity to customers such as
Berilian, is a business activity, and not 4 state function or a state action.").

"

As previously explained in the Company' s,Motion to Dismiss, the customer does not have
abtolute choiee as to•the meter employed by the,dtilirY:terMcristireitannstomerselectricity. This
issue was recently p,d4rpssed in apemmission order; Which provides as follows: „

• , ".°"0 e 30.4'1

Ceininission Regigatien 037320 provides that Meters shallrbe furnished lo„y4he
utility. There is tieprovhietilii-the;opplicablo4lamis angkregulatleM reqjirpg
utilities to use meters chosen by customers. . DuirOs requirealent, Alga, [a
customer) choose between permitting the Company to install a smart Meter and
paying the fees to install a manually read meter does net violate any contract or
other rights.

Order No. 2020-342 at 8, Docket No. 2019-331-E (June 30, 2020).

Finally, Complainants reassert that the Company trespassed on their property, and that the
Commission lacks authority to permit a utility to carry out its necessary functions, including, for
example, replacing the equipment it uses to measure service usage. To the contrary, South
Carolina state law vests the Commission

70
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Itecypditt every pbbo utiltty in 04',SWet,;,.
1, 0., ,,1 „,. 1, ,i, ,,,t-4..:,,4

S:0: t' § 6g4440(A).',,P*40,i , , , 0 atoryauthctritZ,,111 co'fnMistio)4.

PO Igatd legulatiOns103-n0i*hiChia4a0above, 
1,03:444,,w).46h.provides*ctri6

utilities with 6 'fight . of access i to premises.1 upp1ied with eksttiotArocf,:t140 01*, 1 j. (",
*di ieJilrfthiiitenzinaiiegititii fot' a* ovosp 1,34iiihniS prOR5 'iledCSSw47 in

thr06§114 et'bf the elettricEdiutiltty,$b ort'Ariz Is 4ptab1e04*, F1,1)16.9,01# of *Odds'
tr4efer that is no longer supported with ejther # smart xtet)9374431,11Y re4,4,0eteT-77Af 'Plect.,4;

bf tile 'ettatiiiieta-is Welhvithirk **ape of thee 81.410 Of al411911cYm. , . " ' ' * ,,,
9,,,?".J'ItlilJ 444, A.7,:ii,'1,, tt;,‘„.:, *,•,, ., ', ... ,.. :):,,,, , '

DEC restates its request, that the Complaint be dismissed purguant to 
S.ë. CO(iP Ann.

§ 58.27.;1990; b'ecausti the 'Complaiatifails, *allege; any yiplaAonof a comMissilon-j urisdietional

statute or regulatiOrg-did,fahetirtng in this...Paae is not flepow, for 6,16 igotectton of 'substantial

rights. '' • 4. ,:, ,,,,,,,,A;;•21„,„, ,,:,, ,.,. 0, .. . ., ; .
.,1•,,e,,,e, .. ..1,-;...).

Enclosure

ItitidOnd' C
Aleminder
cgrri

r3.. •

•o r

tyl 00401
,;.; t

be Lybar er, SC Pepartment of Consumer Affairs (via email)
6

, titert1,0 tVia erhat „ ;,`1„.4 0,..(
11)Sigett.P. MiltSC,Deiiirtment of ConsPmet 4ffairf04# erAaii), "
gaiiitiaitAttatiborn 
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4Th, 711.

KTKET

Randy and Cheryl Gilchrist,

CoMplaimintiPetittoher,

V.

titikpnergY ejinq, lotC,

"  Defendim eidndeht.

• l•

PW$04.CE OF AF

• •

Please accept for filing this Notice of Appearance of Katie M. Brown, Esquire as counsel of

record, f9r,,p,ukp EllRgy„Cfplinas,,j,„Lc ip AMA Pr4ceditg I request that the Commission note

sppemince for the record andlidd my hams as eitidrhey of record'forilake Energy Carolinas, TIC. A'

copy of this 1:4„Oot3 is being served on all parties of record. I request that any further information or
,

c,orrifspohdenattied with the CoMertisskIn be served on the undersigned as counsel for Duke Energy

Carolinas, LLC.

Dated this 26th day oi.T4202(i:
,

10 M. Browp 
t e`M. Brown, Counsel'

Nirie.;Energy Corporatioh •
4Q West Broad Street, DSC 556
GrAliville, SC 29601
l'Opphohe: 864.370.5296
Icatte.brown24,duke-enerR,com

Attorney for Duke Energy Carolinas, LLC
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August 6, 2020
'*.

The Honorable Jocelyn ø Boyd
ChfetliskerEiradhietWatii:
Public Service Cchunission of South Carolhia
101 Executive Center Drive, Suite 100
Columbia, SC 29210

Rer RatidY v. Duke' Energy Camlinas,"Lte.

P9050t 1,04. r

„

4'  140• 4
, .

En0*4 for Mitifl 1 4nPAY'M 9A011,0'q P0,103-f9
2020. BY copy of this lett* we *e seiving the tante on the pqrtfes of record.

Randy and Cheryl Gilchrist •
1( "

dated AuRst 6,

", 
W0• 1 9

Co: Duke Energy via•AMIVenht Puke DRergy Carolinask4414 PS. OW!at• ,f
Robinson Gray Stepp & Lelia; LLC, P.O. Box 11449, Co1umb1k.Sp,2921,1

OtiVids§t614116"ati,d0SOnibler, Public Service Commission of South Carolina, ,
101 Executive Ceu*brive*,tutte 100,,Coltunbia, SC 29210

Albx0114er W. KaKnowles,4..;Ofir,44'8i'llegulatoly Staff of South Carolina, via email'
Cam mune Lybarker, SC Dept. ol11vOitsurrier Affairs, Counsel, via email
Roger P. Hall, Sc Dept. of consumer Affairs,

• .•

Enc.: petitiop for Re-Hearing
co.irinilsOon, Order, July'29, 2020
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D000717 ito. 20/90147-E
IN RE!

Randy and Cheryl Gilchrist,
ComPlainants/Petitioners,

V.

Duke Energy Carolinas, LLO's
Defendantspondent.

—

CE jaAtri OF S* ERVICE

1

This is to cox* that I, Randy Gilchrist, one of the plaintiffs in 'tbilitase; have

seved upon the persons named below  Plaintiffs Petition for Heagli3 tirectronic

Ob1,1 Staii aaditagePairt
/ • 4 4. 'to, 11*.n1 ,P;o1 '

A191144det W. Knowles, Counsel
SC 0#ipe of Regulatory Staff
1461 Main Street, Suite 900
Columbia, SO 29201
aknovil1eor,.00.gov 

The Honorable Jocelyn G. Boyd
Chief Clerk Executive Director
Public EletkikevNiiiiiiisialor

, South olfhti 44 •

101 Eiceautik7tMenter Drive • IC+
Suite 100

Columbia, ,SC 0214, ,
Mr. David Stark, 'Hearing, xa
PSC of SC, 101 ExecutiVe Ctr.
Ste. 100, Columbia, SO 29210

Dated August 6, 2020

v 41.

v. •

Curl Grube Lybarker, Counsel
SO of.Cone,(40

Roger P. Hall, Counsel
SC Departitient,of Consumer Affairs
P.O. Box 5757 le
Columbia, SC 29250
Viallagonsumertgoy • •

; •!yr$ 4," "r ; $ o„,r ;

aouteswa,gt
Boc

CIO. WO*Att9rx,i, ,p1:

Cioutsc

StepPAIdafitte,LC

;,.„..
ult.() Energy  Caroli4as LLC
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•
IN RE:

TUE u
t 

14

91'
$40,1111. ,0,41014.Wlai

DOCKET NO. .020.141•E
, • CA4 ,:e4N

Randy and Cheryl Gilchrist, I
' Complainants/Petitioners, I, .•i,. ,fi' 0 tt 0

I Randy and Cheryl Gilchrist's
] . Petition for Re • fitiaritite

Duke Energy Citioilinae;
Defpndctnt/RespR4ent.

•

NEV.iec1Iy requeetthsit'the thmiseibn

grant tldWher el 1ii is iz he Patio inte'reit And

4 ••
subsiknittaiii$0 .*

The purpose of any government agency, commission, or administrative law

44
proceeding is the protection of person and Pr erty. A hearing in this case is

necOsStery ftir thelprotection of substantial righter Etild4is therefore in'thel:public

interestPDisinissal4 the plaintiffs petitioniwithout al:tearing istnot'appropriate

under Sdnth Carolina 'Code Annilt8t27q990. We have evidenee to support our

claims and should have an opportunitytO present 'this evidence atu hearing: The,

commission is subject to both the United States Constitution and the Constitution of
..,.41t, r,, „ , i ,,, , • ,. , , .

the State of South Carolina. Therefore, the issues we have raised are well within the
'"1-• ., i 4 " r ' „ • 

: t r ' , , ' t 
4•6

4 }

purview of the commission and state a claim upon which relief can be granted.
;

76
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tiffs had repeat's
k •

installatiOn of any meter capable.Opcapt.
4t.'iA,r,

bill for services rendered.. We rep'eatedly

t ,
ming 404 Otter than what is necessary to
c ' / 
informed the Company that we were

refusing the installation of a smart meter for the following reasons:

a) the meter collects personal, private data that is not necesetai7 to determine the
1(.) .140

amount of Opctrigity wiecllor billing purposes, and b) residents of the home have

medical conditions that could be exacerbated by the smart meter.

The plaintiffs repeatedly informed the Company thit they ih 'fiat havii a right to

privacy and that the Company did not obtain their consent for 'the installation of this
"

rPt4(1.4kotl PP 04. thre P41,0q#44-1040 51i§.9PIPPe4 P,f,t49i.r Prv9r if Off did

nAtiPMOYwi ,,Ar,c9.44v,avt) Plffiii#F0,t4so iarne.4 he Company, that
they were not regairedlo Opt-Out because the Crap/Any was, cmgagin.g,in, unlawful

activity„ -•

, ;01," TW.P17 .

DEC (their onkiaany).olainasthat y haveonotimielated any applicable statute or

regulation for ;which,: the Roranaission vanigrant Izeltefo ,claiming that a hearing in, this

case is not in the public interest rfor the.protactien of substantial rights. The

plaintiffs veheinently-distAgree and aubmit, the followingiu, At .

„L r.• .,.:t , 4 • r ,,,,#s? •

1) DEC in its July 20, 2020, response to our complaint asserts that they have

offered plaintiffs an opportunity to "opt out." What they should be offering

their customers is an opportunity to opt in... this after fully informing their

2 77
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;Oftlie4660/4 eaPOilitie* antttlie uses of the

,atii7n:cor4otlefr . "thOriiitt*oUestiOn that the smart ineters collect and

StorodattcNVell,bekond Whitt it iteitseary for billing purposes. This data is the
•

perbonall privatoitoPektyof the plaintiffs'. The Coropanylas no right or

authorityttoforce anyone twalltArthont to collect that data under threat of

disconnection Ofservice for noncompliance., The Company cites "S.C. Code

Ann. § 58-8-140(A)" as their regulatory authority. The Company claims that

,"1,iltis,indioputablethat,the,roplacoment of an analog meter ... is well within

tho,ecope of th,epe grants, of authority," The plain4ffs dispute that claim. The

Commission cannot.grantsauthority that viglatee go,p.stitutional

prRtestiono.,The pckwAtiEgogrx*fact,,takes an .oath of office, p. Q. Code of

t4o„:t:vs? Ti1lai,58, Pb. 8, Sec. 1/80,9„y). supp9rt And defend puy Constitutions,

both.,Statkand federal..Anyireggla,tcionathat, violate, those ,Constitutions are

null and void. All courts — and thatincludos Adminiotrativoflourts — are

bound by t4ose, ,Corts,titutions. The ,U.S„ SwreU19, 09Wt.804;

Constitutional provisions for the oecmrity of person And Aroperty are

9.9Astrupdoxp.4;4 is the duty oficourts to be watchful

for the constitntional,rightskofAho,c.itiz,on,and against any stealthy

encroachments theron." ..grars U.a,F., 273 U.S. 2§, 32 (1927)

The §outh Carolina_ Code of Laws, Sec. 16, Ch. 59 entitled 0,thipeas

,Agair* civil *gilts, §ep..165,4.0,,C9nspiraq mainst eiv4aig.hts reads:

nio...unlawfulfor two or more persons to band, or conspire together

or go in dispioo upon the public highway or upon the premises of

3 78
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1.

00ioDite.the, persOn or

ofbilki4Oliti,tatopinion or his expression

9Stht Ilanie or attempt*, anrraeans, measure, or acts to

hindpreVent, or'ObStrUct kcititer*the free exercise and

*Yrne)att of avaight or privilege secured to him bythe Constitution

• aollaweef, the United Stateeor by the' Constitution and laws of this

•PAO):

'2) The CiiinPani; claindtobe 'authorized' by the ConfinissicintO engage

in' actis that 'ante:Ail and daimil that beeinite they are nOta "state

actOr"that the Ccimilany 4104 ii6eneed to comply with the

O'iburititte and feddriirieviiiiinients!' We di'sagree, and

ihiePtitaihe'Comiiiieitioir (Which is a 4state 'actor) in a

caridaPoSition. Thus, either ridedittcinfofm the

COMpanY that they milk cointilyviiith Constitutional ProVisieits that

protect the privicy 'and pilopertil'Of thgir 'clistoMerh,' or write

regtilationa that explicitiy eilitethe siting 
,

The tertipar6citee ComMitsioiFiegulatian 1:68820 that provides

"ftieter6 sharbefurnished W the Utility:* Thiig iloes not mean that the

Company Can' use'an'y mdtOt "-•=. SPecifiddlylsniarenteters '— that collect

and' etore t data Which is the ii'ersonal;priVate ProPertY of the 'Plaintiffs,

an& Which is not necessary for bitting purposes, riBtgardiess of any

"benefits" the COmpanY claims are yielded. The COmpan3'i. is not

allowed to'viblate plaintiffs' rights tó their property because it's

4
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art Meters to be lawful,

, ejtoistemers of the capabilities of

itieCof"d4 information these meters collect. And,

the COmpOittittOt obtain:the inforMed consent of the customer;

WithoUtimilvinfermed consent, the Company is committing unlaWful

,actis*it4 the ilistillati& of every smart meter; If the Commissios :

sanctionsithwOompany's,actions, then the Commission; as a state

actor,lmity be liable for 'damages caused bythe Company.

The iiesue is notabout 'Oh-ether:DEC je a state' adtor. The issueis whether DEC

can hide behind regulations/statutes to:coixtrait •il.nle.wful acts. The issue is also

whether the CoMmission, the Public Service Commission of South Carolina

(hereinafter the "PSC") has in fact authorized DEC to commit these unlawful acts.
4 
t•"04 t' I 4

The plaintiffs contend that regulations promulgated by the PSC do not in fact
f )) "1'4

authorize or excuse illegal activity.
i .V.4, , ' , • .., .4 . . 1 , . , ,. k ,

The constitutions of both the United States of America and the State of South
, ,1 ' , • ,

Carolina protect the privacy of the individual. The company is prohibited from
,.,, ,' — -, .... i J.:. ,,, .1. r

collecting personal, private data without first obtaining informed consent of their
," 1,1', 'A , '4;01%. — , ' " ' ,• ' •

customers. The Company is required to obtain a customer's consent to install these
1" '0

devices (smart meters) and they cannot penalize or refuse to provide service to
° , • 1-',`•

'

customers who do not consent.
n

I.

The Company did in fact trespass (a Common Law tort) when they entered the
, .

" : ; i z, . , ..„, ,..
plaintinsproperty and installed the smart meter over the plaintiffs' objections. The

, . , .. , ' 7 ,  n ,

Company sites S.C. Code Ann. Regs. 103-844, which provides that "kluthorized

-5
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ft

litelifOo,iiremiseq supplied with

411P4erlautinseesSary in the

'y'sfbusiss,'.' The plaintife contend that,the purpose

*as ivaiikaiimparnot necesAarfin order teiprthdde electric service,. ,

:The pla,intiffs' objectionsto the violation,of the right to privacy, which these

metera represent, tare neither vague, nor unsPecified. The Company'sessertion that

the complainantevrivacyAssertions Can only be asserted against state actors is not

the issue here. The issueliere,iti that astate agency (the4SC) that regulates the

Cbrapany (Male in existenceto hear,coraplaints of theiCompany's unlawful, '

activities and to step in and, correct the situation,

.1trivit

•44S. ,; eer.A4.,4

alMd1.4US;0' N

*V r ' • 44:

4.4 4

K

Again, itia the duty — and even the reason for the existence — of the PSC to.
:iv, •;, ,,<0 •

protect the persons and property of the people of the State of South Carolina from

reckless and unlawful activities th,at may be engaged in by the companies they
t 1

regulate. As the Company admits on page 6 of their motion to dismiss dated July 8,
n,Q ,4

2020, "...there is no state law requiring the installation of smart meters". There
'47-41P4), n..6 41( t ,t C: 

• 
•

exists no state law because it would be ruled unconstitutional. Every state and every
• r: '42 ; 4t.", ). "

administrative law court, and every government agency, federal and state down to
, ,0 , 4

city and county government is bound by the Federal and State Constitutions. The
•

plaintiffs' complaint and request for a hearing in this case is in fact in the public
„.

interest and for the protection of substantial rights. These substantial rights include

the Fourth Amendment to the U.S. Constitution which protects the right of the
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fi3y 'and effects against unreasonable

Ittx.

to OW gibetaittiat rights involved in this 'case:

214114:edirTtlitii0,0,4441V.S0136,491:':*

"Where rightirseduked:by, the Contiitutiortire itiVolVed, there øa n be fib' rule

making or legislation which would abrogate them."

Goinillian v Lightfoo4 364 U.S. 155 (1966), cited also iii Sthitfr v. 'A1iw2ik1/4;

321 U.S. 644, 649:

"Constitutional 'rights' would be of little value if they could be indirectly:

denied,"

Davis v Weei28.0r, 263 US 22, at 24:

"The, iseertion of federal rights, when plainly and reasonably made, is not to be

defeated un' der the name of local practice."

Hartado v. California, 110 U.S. 516:

"The State cannot diMinish rights of the people."

Because the PSC is charged with regulating the activities of DEC, plaintiffs

believe and have shown that the Company is engaged in activities that are actionable

under the Common Law, as well as Statutory Law. These are substantial rights that

the PSC is charged to protect, and it is therefore in the public interest that this

complaint be heard.

7
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evidence to

t•" 4. •

Cs Motion to Dieni*;;At (.143POd

;Y. Pcg,001e, 80 that we mat present

our elaitcs, es Ia 611**IttPAge procegq,kundez telaw.):We

request such, Pgier te/iefAsAkc ommissiolx deems just and proper.,

Dated August 6„ 2020

ReePectfullY sAlbnOttPcis

Randy and Cheryl Gilcluist
3010 Lae Iteowee Lane
Seneca, SC 20672

14.11.9;

'

tts , et ,t`fr,:•.•

; t 4;$ "

4 4"4 t r

" AlC,1

i•

f,

8 23

:s.
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August 21; 2620'

The Honorable Jocelyn 0. Boyd
Chief Clerk / Executive Director
Public 4p4ce.pcpnan240,0npf gooh.curours
101 Executive Center Drive, Suite 100
Columbia, SC 29210

Re: Randy and Cheryl GilcIvist v, Duke Energy Carolinas, LLC
Docket No. 2020-147-E

POtitiOtifot1eariiig dated °
On' the partieS of tecOrd.,

Randy aitd Cheryl Gilchrist

Cc: Duke Energy via Attorneys for Duke Energy Carolinas, LLC via U.S. mail at
Robinson Gray gtepp & Laffitte, LLC, P.O. Box 11449, Columbia, Sc 29211

Mr. David Stark, Hearing Bumbler, Public Service Commission of South Carolina
101 Executive Center Drive, Suite 100, Columbia, SC 29210

Alexander W. Knowles, Esq., Office of Regulatory Staff of South Carolina, via email
Carri Grube Lybarker, SC Dept. of Consumer Affairs, Counsel, via email
Roger P. Hall, SC Dept. of Consumer Affairs, Counsel, via email

Enc,: Petition for Rehearing
Commission Orderjuly 29,2020

gq
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,

D1 NO. 2020.1474 Order No. 2020-80-II

AUGUST 25, 2020'

Hearing Officer: David Butler

DOCKET DESCRIPTION:
Randy and Cheryl Gilebrigit,,, complainant/Petitioner v. .Duke Energy CirolinaS,
LLC, Defendant/Respondent

MATTER UNDER CONSIDERATION;
Petition for Rehearing •

HEARING EXAMINER'S ACTION:
On August 101.202p; the Conip'ablaut in Docket No, 2020-I47-E flied a Petition ,for
Rehearing. The corn;m1s$1409 Order No. 2020462, which dhunissed the original

C40440$0, $101001014qopAixo=„coPkitawtPetitionfor 1034440A was

Oka 0*.t*,0,4,04' Opt be fl#pn,le,s, However,noity90 the tetnni.isSion Order has
been istne51 Complainant new has'in oPporitui* to tinielj( seek" rehearing, if they SO
desire. Simply refilitil the August 10th Petition, with any modification desired by thei
Complainant, would suffirA3 for this purpose.

e +

1

„..

P.0
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IN RE:

Randy and Cheryl Efikthrist,
Complainants/Petitioners,

,
Duke Energy Carolinas, 1,14's

Defendant/Respondent.

_

IP

4.1•

ItOiaE

This is to certify that I, Randy GilchOst, one of the plaintiffs in this case, have

serve,41

01/1 •ottt —ttt 44 trt. /444441 Vg 01 I 00. • ...00 0 •• . 
••44 • .0,•

.1,1ROU tAX0 RAZgr, 44XP.94P9XOW R114,144Pki Fetitiqxfpr ReAeg 
, „.; • ",s; 1::Ifth , ;jou 144;01,, „zt.,,,u1,;.4,4:1,, • • „

oy.44#0,g. ,the U.. MEdl, addressed as follows:
Pff4444 '•4>'.• MI44t "

Alewder W. Knowles, Counsel
Of,04) ofAagaltitcilt Staff

1401 t
Cohi
a, to,4

,4'

The
010411 'Ve Difectoi
Pnb 'AOseut
101„:400414,0049Tpsy",,,.,suite 100
Colnol*, PC. Rg2y

igbo atietrac,
$0. 199,,,c91pOia,,,,§),P9p79,

P11,1,
Dated: Auguit 27, 2020

t

by electronic

Carri„Grube Lybarker, CicanS0
so
1040kepreecconsumer.gov

aide t:t • /

Roger P. Hall, Counsel
16#414#6443itataitie'unie'r Affitfrs
P,O. 5757
efo ; Sti 26250'
4046,q?9/18!•Pue..1i'87

14,3°31 Gray Stepp & Laktte,
P.0.1101c 11449°

• 4444,444 44 44 4 44,

sp 2p21.1
Atteraeys Mike tnehrdarOliiiastil.:C

4

Itis4

5'4
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4 4

IN BE:

Randy and Chexyl Gilchrist,

V.

2

I
1 Randy and Cheryl Gilchrist's

Petition for Rehearing

Duke Energy Carolinas, LLC's I

proce

necessary for the pro

._11efendantIRespondent,„_ I I
444

//9"-ttrV't '``•,:.4,•+ ,4'.7 A

Cheryl Gilchrist, respectfully request thd tile comnlissiot

r' ' • "ra ' -;
remAist for a rehearing in this matter, as it is in z1bIi ifiterefit rilf

1'

puxposóany government 4elicy, commission, Or 'actin-
9

414 QfP9M, „ property. A hearing in ihts case IS

(024.8* -4W rights, a*" 0#61'W

interest.. Dismissal ofthe Plaintifei petition without a he

under South cit

nate

Vt:/990. We have'eViclence to stiiiVotbur

•
493m10.144,f0P1414,4rtAkopip present this evidence a. bearing The.%•1.1

commission is subject to both the United States 64Siiiiiiiirlandike CO'
,t • 4

the State of South Carolina. Therefore, the issues we •Vi'raieed are well lithin tbe

purview of the commission and state a claim upon which relief,canbe granted.

87
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ejdiU nOt einiseitt to the

a Et *hat is necessary to

!i; ;birth& OcshifillYtiiit we w:ere

the'lifeliiii4tidithi1/40:•Eithitt*eter'foi the fbIlotting reasons:

a)itte'Meieriiblieelh Oeiii)ne..(itiVitedata th'atiSzt ecessity to 'Italian() the

aramini*Of elettfiCity bliulg &fades', itivii)).tesicteitts'ofild halie have

Medical Conditihne that'catild be eiteCerbated by thesinait inetei. •

Thilintifts reptd ôime the Company that they in foitt haiki a right to

privacy tii;ithilitilibtakfatik olitain their doitient for the litstalhition of this

,met0i; 1044with disconnect theilikittet if they did

zikobta inforMed4tie'Coinpany that

iliW404Sitifiettidied becailse the ComPitnir was engagiiitin unlawful

act$0.‘.." 1

AattAisNT

c? •'D C the Company) 'claims that they ave not violated any applicable statute or

regulation fOr which the Commission can grant rellet claiming that a hearing in this

case is not in the public interest or for the protection of substantial rights. The

plaintiffs vehemently disagree and subMit the following:

1) DEC in its July go, 2029response to our complaint asserts that they have

0631:04.13101.tiffe an opportguity to,"op,t, out." yyllat they shquld be offering

theix customers is an oppor#,mity to opt in.. .this after fully informing their

2 gg
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e4Pahilities aml the uses of the

sta* nr,00, e smprt. meters collect and

*440,00 N1r44 41;AtiVf,f414*biiUiø poses, Thii da,ta.is the

l'Actle,F,PPItY Pf*-PlatOk TJe.0°F,PW hwao right or

autharitT,tpfo.rp,wo ,z)q 00ow them to collect, tillo data under thrsat of

,d*91*e0,40,4 of senrktiRF 4,49110;PripliWee ',1140 c);),P2PPY (Atop "SQ. , Code

Ann, § set,871.4907, asfiheir regulatoryptehority,t,The Company claims that

"lilt is indipP1013,10 tlAttha replacement of alkapalog meter, is well ylthj.n

thikscopp of these gran:ts, of.guthorit,y," ̀ 11(9194tiffe 013111#1 that, 40231 The

• CiMA*41,0Pu c.4,11,11RtWant au4tirr,itY t1a teU o,natitoion4

Rre#1449Pt,T401ç94Pission0 fact*fts, &st),P.a,t4 of, c. code of ,
,1,4000010,08r,Ph. 8g, Seci 5480O,, tg eqpimtand defend our

• 410.01.04.44001013049ral."47 rofirt4tiOns Atft„,t *late tlme Constitutions are

null and void. All courts — and that includes Administrative Courts — are

bound by those Cànstituti9øih Supreme Court said:

ConstitUtional provisions for the security of person and prope are

to be liberally construed, and "it is the duty of courts to be watchful

for the constitutional rights of th.e citizen, and against any stealthy
4,%L$1.41'.,„.11

encroachments thereon." Byars v. U.S., 273 UA, 28, 32(1927)

The South Carolina Code of Laws, Sec. 16, Ch. 5, entitled Offsnces

geø. idea,'Coimpfraoy agihvie diiJ rightaleadsi

itlis urifawful for two"or 3xtOre'pereori8 to band or 'dopfie together

go hi disguise' Upon the public higliwv or upon the pretiiieS of

3
8?
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0104101e person or

OPiiiion &its expression

meat* meatidre, or acts to

'hatoirPrevent, t8c4i eitiOri in the freaexercise and

en*iyinent of itarrighi secured to hiM bY the Constitution

orthsr Milted Stallion by the'Conatittition 'end laws of this

,litate.

2) ThetOrii.'pan, ciehnr to'rbeiCilithoed" by the't OOmmThss'iOn to engage
,

in acts that are unlawrtu, Etna claims that because tney are not a "state

'ado' ' that the COM' piuly dOeii xtht need tØ co. Mply with the
r r,` .04; 

coiistituttaiid. our state andttSderal governments. We disagree, 'and

pu,
t tirL 

• ,
mmission (which is a state actor) in a

rèOiOpOsi on. '64 41Ort either needii.4 'iitOrm* the

Company that they Must comply wittCon tiknál piovisions that

protect the Privacy and 'prOpSrty of their custCsniel; Clr Write

At 4* :% Ar‘• el' • t

regulations that explicitly state tne same.

Te donipany cites Qsioriegultion 16.8,§'2o. that prOVides

"meters 'shall be 'furniehed bY the utility." This does not mean that the

Company n5i ; cal' use'any meterspe"cifically '''sMaxi Ie4ers' that collect
„

and store data which is the personal, private property of the plaintiffs,

and which is not neeessary for billing purposes, regardless of any.

"tenets" the Company clilins are yielded. The CoMpany is not
,

al1owe4 to violate plaintifts' rights to their property because it's*

4
90
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At Mart. meters to be lawful,

ASioetometa, of the-capabilities of

a 0* 440040 Ow meters collect. And,
• 00, QP,,,M104,1040.,t Ott* tiallitigtormeci eminent of the customer.

Without euchlinfOrmed,consent the Company is committing unlawful

403,74 tkit#041,110,194 PteverY egtagt meter. If the Commission

sanctions the Company's actions, then the Commission, as a state

actor, may be liable for damages caused by the Company.

The issue is not about whether DEC is a state actor. The issue is whether DEC„ •

can hide behind re ions/Oatutes to commit unlawful acts. The issue is also,•, s . .  . .

whether the Commissi'o the Public Service Commission of South Carolina„.,•. Y •••. '.4' 
y 4 4 , 

••,..!6 ,. " ' ''' r,,•%

(hereinafter the "PSC") has in fact authorized DEC to commit these unlawful acts.

The plitia contend that regulations promulgated by the PSC do not in fact
,4‘ .4*; • 4 .;

authrize or excuse illegal activity.
s

The constitutions of both the United States of America and the State of South
•• , ..4,

Carolina protect the privacy of the indivylual. The company is prohibited froms

collect#,Lt persoiAalt privatedata without fkrat obtAiiiing informed ,consent of their•

customers, The Company is required to obtain a customer's consent to install these
•.„

devices (smart meters) and they cannot penalize or refuse to provide service to

customers who do not consent,

The Company did in fact trespass (a Common Law tort),when they entered the

plaintiffs' property and installed the smart meter over the plaintiffs' objections. The

Company sites S.Q. Code Ann. Regs. 103-344f which provides that "Caluthorized

9
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r

Ceea to premises suppliedvith

Whichls proper and noceesary in the'

PCSA0,0: 5:0*Pitilitiffs contend that the purpose

was neither Proper nor necessarkinorderlootovi4 electric service..

ThR4314131 obJectierwt040.viOlation, ofthe right to privacy, which thee°

meters represent, are neither vague-ttOr ttnePeoiaed. The ComptinYiesSertion that

thelst9pip1P111004PrivtloY, ElMettOrtelean.onlr be eeserted.,apinst statwattars is not

the issue here. The issue here is that a state agency (the PSC) that regnlates the

0oraPa4Y, 4PAQ) i b,),e7,cieteAce,*-110tr oOmplaints, of the Company'sunla*ftil

activities and to step in and correct the situation.

• 1W; * V't :4*-4

Again, it is the duty — and even the reason for the existence — of the PSC to
',Onintr ! —

protect the persons and property of the people of the State of South Carotino from
•.•

reckless and unlawful activities that may be engaged in by the companies they•

regulate. As the Company admits on page 6 of their motion to dismiss dated July 8,

202(0%Atifere is ski state law ethMgtbe ilistallOtt dtgittart webers": There

eiribte nestate ittioebteeitliee 1 'Wciuld bet1e e3nstitutoitd. EVeirk Siitte and ()Very

.admikdstratiVe lb* totirt, and every goVeriment titgenty;:ifecleritl eid'state down to

city and cetnitY toverninent it; bound by thb Federal and state 'Corietitetions Tb,e'

plaintiffs' complaint and request for a hearing in this case is in fact in the public. "

interest and for the protection of substantial rights. These substantial rights include

the Fourth Amendment to the U.S. Constitution which protects the right of the

6 902
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•

The to

P4$080:410ers, and effeictS against unteaSbnible

itias tathe Substantial rights involved case:

Itliranda:O44i0.0 310 .S1 436; 491:

"Where rights securafty,the Constitution are.iiivolved, there can,be no rule

aking 'orbs' gislation,which would abrogate theni.e'

Gammon rirajightfoo4c,864 .455 .(1966), cited also 'hi Smith P. Alliirligh4

821%U.S: 644, 949v •t t

°ConstitUtionalfrightbrwouldbe of little vidue if theytoUld be hArectly

denied."

Davis v. WecOgig 263 US 22, at 24:
A

"The assertion, of federal rights, when plainly and reasonably made, is not to be
tO 14,` • It, , P44

defeated und.er the name of local practice."

rtado Califonia, 110 U.S. 516:
19 •

•.,*1; ;;I *giiti.O'C'ann'ot 'r'llg'hts of the people."

l?),ecause thetlISP.is char.gec1,witb.,regul4Micthe activities ofATIEC,Aaintiffs

believe, an#hay,e,,shown, that the Comp,am is 014caged •,',14)...8#4.Y3Ves that Are actionable

under tbs Co ,u3ay49,414/1W,,ike welas, JStAtutery,Law, The are substantial isights,that

the )?SC, is chared to protect, and it is therefm,in.the public interest that this ,

corap1aint be heard. 
I.

7 q3
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4•10:04 that Ina. motion to Dismiss be denitd
dnle as aoo), eta re'adOnablY possible, so that we might

port onr claims, as, is our right to due process under the law.

We request such other relief as the Commission deems just and proper.

Dated: August 27, 2020

Respectfully submitted,

and 0hpryl Gilchrist
I/10 4ø geow.e Lane
Seneca, SC 29472

'4 •

r • •

8 91/
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I. I

*dal' t of 0

" 6X144 4.,tt 44,

February 26,2008

Mr. Charles L. A. Terreni
Chief Clerk and Administrator
Public Service Commission of South Carolina
P.O. Drawer 11649
Columbia, South Carolina 29211

RE: Docket Nos. 2005-385-E and 2005-386-E

Dear Mr. Taro':

Dukg ENERGIrCAROLINAS, LLC
526 South Church St.
Chcrlotte, NC 28202-

$:is/ling Address:
EC031 PO Bex 1006'

'POtriqt1WW9014"

c.Onakime Heea.
grAtri

70082.5690 FAX
ccholgotaduko-enerwcom

Pursuarlt to, Order No. 2007-618 issued by the Public Service Commission of South
Csrolins (the "Cominission") in Docket Nos. 2005-385-E and 2005-3.86-E, Duke Energy

ti.0 (44D* Energy Carolinas" or the "Company") hereby submits its response
regarding the CompanY's communiCalions plan to customers On the availability of smart
meters and how customers may use Metering capabilities to better manage their energy
rettuitemehts.

Duke Energy Carolinas began offering customers time of use rate options, which
included smart metering, in 1984, These options expanded over the years to include A
residential ofiuok wafer heating rate, eleetric vehicle rate, and a form of real-tune pricing
for. larger c4sOmen3, Dtilie Energy Carolinas also uses smart metering for its avoided cost
rates for Ptirelitsed Power. In addition, time of use concepts are reflected in Riders NM
and SCG, whibli the Company previously filed with the Commission for approval in
Docket No. 2005-385-E in November, 2007. Customers do not incur additional costs for
smart meters over and above those covered in the individual rate schedules.

Smart meters are utilized for the following rate schedules, except Schedule WC,
which uses a load control device to shill load to off-peak periods. Under these schedules,
customers' billing data differentiates between on-peak and off-peak usage and gives price
signals that allow customers to alter their energy consumption patterns.

• Residential Schedule WC, Residential Water Heating Service, Controlled/Submetered
• Residential Schedule RT, Residential Service, Time of Use

www.duke-energy.corn qs
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• ,t

,okologOtoitotrkietb*ers)'
of Use (ClOigte new customers)
êTinie Ofirse

Pursuant to Commission Rule 103-330 b. and c., the Company provides a summary
of all available rate schedulef4 including those using smart metering technologY, to each.
now customer upon service initiation, as well as to existing custonters in the ,form of a bill
insert at least once each year. Rate information is also made Matadi dhilie."Compari?s
website. Thus, Duke Energy Carolinas' communication plan is twofold: (1) periodic
summaries of available rates schedules are provided to customers at service initiation and
then annually thereafter; and (2) continuous information regarding available rate schedules
and metering options is contained on the Company's website,

In addition to the rate schedules lisled above, the Company's website also provides
an on-line home energy audit tool tO help custotners understand their usage. This tool is
currently being enhanced and Will soon provide residential customers even greater
functionality. The pnrpose of the on-line home energy addit is te allow customers to
pelf* a • customized eherg.y, ,afiOit, of their home, Under the entuniced functionality
available in June 2608, cUstothers will be provided , a breakdown of their energy
consuitiption into hotisehold utiage components (e.g., heating, cooling, and water heating)
and their total usage will be eoinpared to homes of like kind. This information will be
digerentiated custotnized) by honsehold. The information answers two fundamental
questions for the customer: (1) inn I relatively efficient? ; and (2) where is my energy being
used? The benefit of this tool'is that it provides smaller customers with the information
necessary to understand their energy usage without requiring the use of a smart meter.

Finally, customers who want even greater detailed energy consumption data may
participate in the Company's Remote Meter Reading and Usage Data Service tariff, which
has been it place since 1995, and has been updated and expanded in a filing of even date
for the Cominission's review and approval; Under this program, the Company installs ft
special meter, which records interval load data. The usage data recorded by the meter is
then provided to customers for a monthly fee. Upon approval by the Commission, the
Company will incorporate a summary of the revised program on its website and in the new
customer and annual rate notices described above.

Duke Energy Carolinas is committed to continuing to provide rate, metering, and
web-based options that enable customers to better manage their energy usage. The
Company believes these options, in conjunction with new and innovative energy efficiency

The Company currently has no customers on this rate schedule.
a See Docket 1995-1207-E.
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'1.941:4,rmling by. Diikp,,Energy C401010y are e4,49.00',40461iiving real energy efficiency

0 1)$:›tli: at Old it141 ugid#0104: OKI 41401ty system level. •
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'4St 

•

the riblidrablelocelytt 0. Bciycl'
Chief Clerk/Administrator
PAMSMéththniS1oii ofSolith CittOfibi'
101 Executive Center Drive,,Suite,100, ,
Columbia, South Carolina 2921 "

C1;41 .11*

ri t

October 10„,2016

Heather Shirley 4trip
Deputy General Goaniiii

— DO, FileitlY
'4o4v. Skied Street

404 890
Greenville, SO 2

o• 864270.5046
'it. 54: 427,0.00;

heather.smIthaeuke-energy.com

3

bke of A.IVirObi-but Rider
Docket *4 01,6- -it

f tr e$T ,!' tr t p 
41116

44. 

 • I

Pear We.

5419,901 forfuji
. :To ,

.7'1.F !.•

or the Commission's consideration is Duke Energy Carolinas, TLC's
; 4 V litrf tit 

„ • •.,^

(1. e' 9r die "CompeAner) prOposecl Ride! MRIV11, Manually Read Meter Rider. Based upon. ,tt • ' r' ,:'  ...tr. -, e,rof , , ' " , ' r , • t .

the below, the Company respectfidly requests ,that the Commission approve Rider MM.
.• .,'•, om. t,,r' s c4,. , g ,i ,t' ,.,.•, ' , •, . ,,

tlitg b deploying advanced metering infrastructure ("AMI"), which includes deployment
• , ,      , . .

of smart meters to its customers in South Carolina. Smart meters give customers more
,J11 . .•,'f' . ', . • ,... , ..., , .1 .;., „  •• i ,,

inf9rrnatipo on how they use energy and provide increased convenience, for customers as service

connections etnd disconnections can be performed remotely without the need for a technician to
30 °I *•• 1 y

visit their home or business. DEC anticipates the ability to provide customers ,with increased
. ,. .—i

choices for energy delivery, billing and program pfferings such as the Pay As You Qo pilot in
• ti 

I 4

South Carolina, along with enhanced services that afe all enabled by smart meters.„ „ „,ot.

g g
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A

derstands some customers rriay have concerns about smart meters. Although the

Co ny/ti Riot' metering hattiVvare complies with all applicable safety and regulatory

requirements, in response to these limited customer concerns, DEC proposes to offer an option to

the customer where energy usage would not be communicated via radio frequency and the meter

would be manually read by a meter reader visiting the premises, provided that such a meter is

available for use by the Company. Customers participating in Rider MRM would not be able to

participate in any current or future offerings enabled by smart meters. Ti Company.propeses to

•,
limit participation under this Rider to all residential customers and non-cfeinanci metered

nonresidential customers on the Small General Service Schedule SG. ,

f • There are costs to offer, Rider lyIRM,, and as proposed,„subscribing 9ustomers would be

required to pay those costs via a set-up fee associated With "Costs incluallii but not limited to

customer enrollment, Information technology ("ir°) enhancements, installation ora manually-
,

4 et, ,": CA, •
read meter, and assignment to a manual:meter reading route. in addition, a subscribing customer

,1 „„ „ t 4 
•'

4 t

wbuld 04 a Monthly fee to off-set the cost of manuaily reading the meter. The attached Rider
, 

4.*

MRM outlines the costs t custom 
,

ira selecting this

bit to customers that objeOted fb lkmitallimon Of a salmi meter have been

teMpOranlY bipassed during the deployMentlanCI continui to. be served by meters that are 'read by

;
computer from a vehicle, sometimes referred to as "drive-by" readings. As more smart meters

,
are deproyed, ciriva:h'Y routes are being discontinued Which neceiSitates the need for long-term

,),„
solution for thc;se custome 

. 
rs that object to the installation of a smart meter. Upon Commission

.4 I

44' tr'1 
A,.

approval, cuttomers objecting to the installation of a 
• 

smart meter will be provided with the

option to receive serViei under Rider OW. in addition, 'those customers that 'have been

temporarily bypassed during smart meter deployment will be contacted again by DEC and given

99
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t •Ce tioir to have a smart meteillatalled'ot qitest*Vice undet"Rider.MM. Ike to the
• .

significant nature of the IT chatigit teeldititifirti*CtiStOitter 'billing system toiffectuate Rider

MRM, Rider MRM would bdatLaLe.01Y'custtrilers hyv November 13, 2017 following

Commission approval. The Company needs approval of this option prior to making IT

programming changes in order to make the November 15, 2017 time frame. In the interim,

Commission approval of Rider MRM will allow the Company to implement those changes with

certainty that this option can be provided to customers, and will allow the Company to respond

to customers who have requested DEC provide an opt-out option in lieu of installing a smart

meter. In other words, if the Commission grants the Company's request, the Company will be

able to notify customers and address their concerns with a solution during the interim period as

questions arise during AMI'deploymint,

We believe that approval of Rider MRM does not require a determination of the rate

structure and rate of return of the company and will not result in any rate increase, Accordingly,

we believe that the provisions of S.C. Code Ann. §58-27-870(F) allow the Commission to

approve the proposed changes without notice being given or a hearing being held and we request

that the filing be considered without notice or hearing.

Thank you for your attention to this matter. If you have any questions please let me

know.

Sincerely;

1-141Caher Shirley Smith

Enclosure

ZOO
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South Carolina prjginal (Proposed) Leaf No. 121
c:/t.co

t•mFkm,, sc)
AO: ER RIDER

i"
k•

,
(I general service customers who request a meter that either does

not .t1M. 44,45,P0j1gleg9s, li)#tOtherwise required to be read
glad iti VIltus s aValleible,gbr use 'Y the Company. At the CoMFiny's option,
meters to be read manually may be either a smart meter with the radio frequmy iivir410JcOgn
capability disabled or other non-communicating meter. The meter manufacturer ancrtriodel:elloSen to
Service ;he customer's premise are at the discretion of the company and are subject to change at the
Company' s option, at any time.

t,.•°1 •

4

GENERAL PAC)Y1$1,91S ti. et• . , 1 iliqi '

For resIclentialiervi6e, the customer must be served on a standard residential rate schedule.

For no.nreadeptial service, the customer must he s,erved Oit the:Shull derteVeteStiivite.Schedtdel
without a demartd Meter, using less than 3,000 kilowatt hours Oct month and with ap estimated
denland of less than 15 kW. ,,I.,ir .,,,,to.i $,,.1 .4.

This Ritlif It 0 hV1111tihteld ttOo.41,:tOmitqtettiOLts.tder
„4„, 1:14.1 Pi 0,,Wt iji1P, 1..10 4 S•

Customers ch,00sinaltitig11$1,Pri.)411.1140,4401440140X4Welltre04.futu;11Services orofferings,that
requite the use of a stnart or other commoleatin Meter.

1,7 ,1171.1,01 ho*,.0•%,4; ;“lt t.:1! , MVP*: •.., , I

Thr4900104‘ing'16001§S A4PF944F ArNige, ikNfOr 131;Mg4 4IP fROMIPI qC9CIAR4kA

• ealeb 'vttfak ikitterakoris,
current or any prior location.

Wed 'nbi
for thiiplfroseldevbtaint giotook.eadttigsvorMinthitifttgitho.Co'm

gd !boll , p" /L 

RATA
Initial et-Up Fee (one-time)
Rate "

4

cOliMPT

$ 150.00
' ' '111,151°4.4k

iv

tVA,, = ,t1+ 1 ;tig :t '/' J^".• 1 t• 1 

9 

it 

1/49,4;?3f eleettricity tine

Fgp?tgpcp or theirjpFeiNstik,„ 0,04)1;44 ti\e electrlc

tale the, Cottolithitigrdafory'ateagetherottimes
s'equitittient,

•

„ „;1.. , I
The original term of this contract is one year. Thereafter, contract may be terminated by either party
with thirtyrdayal wiitten)noticcitiThe,Companyirspervealthe,sight4o tesMinate.thelOisatomer45 opritratt

Und4WhVOr $4.41;11h4ingrOP94,40% PV,TpiktfPr4Ostion NM ,trilfkisir
conditions of the applicable scnedule or 11 akri iftirtAnt Is.f.lypeih Wf.st)0.1fi°
discontinue service under this Rider, the custom vviPay u $50: service charge.

South Carolina Original (Proposed) Leaf No. 121
*Effective for service rendered on and after November 15, 2017
PSCSC Docket No. 20 I 6-_,,E, Order No. 2016.

Page 1 of 1
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/4

public
101 Executive CenterD0e, Suite 100-

Cc4Oilt §,44,44YI,.- '3. 'Y

Please n*fte4&*4jb

Re: SrnartMe!fr,,

Dear iiirifvfadato:

14f q011 **IS :th:

WO* f tr.i.
"1..1 P.

1.0100..P1

Potht two years 0t more) we have been to get Duke Energy to replace a digital
d Olt Ofr house With An chanical Meter, They have instead

a smart meter which we have resisted — and we told theni'
to418 tO cut our POWar* and over our objections, they

,•011,14'1114; " ,

w,there, is no federal ae0ltrit$ mandate for smart mete,
are,Owneioto,sto4tostbattle*Aasous concerns aboit
food With these' moq% Furthermore, the Meters are t dM, olIectzon es
privacy of the liordOWner, collecting data that can be sold ad'ued4or ptlposes

• provision of eleceleid Cervices. The South Carolina Cbtatitatitat protectathe
ents front ilivitai0114 of privacy which these meters violate.

We did not wish to opt Out; we did, not see any reason to opt out. The question that Duke Energy
should be askingis if their customers want to opt in. In our case we do not want to opt in, and .
we do not want to be extorted by the company to either accept their terms or have our power
disconnected.

Them are medical concerns at issue here, and we believe smart meters could aggravate the
condition, so it is imperative that these meters be replaced with analog/mechanical meters as
soon as possible.

We are entertaining the possibility of litigation in this matter and we are requesting the Public
Service Commimtion to intervene and have Duke Energy replace the meter in question with the
analog/mechanical Meter and prevent Duke Energy from disconnecting our power while the ,
matter is being litigated.

We have always paid our bill in a timely manner, and there is no issue of non-payment for
services rendered in this case. We would appreciate a pronipt reply from your office concerning
these issues. Duke Energy seems to be of the impression that your agency has authorized them
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47.0,0p,
ittniision of South Carolina

tolorce people to accept these "smart" Meters. We Would like to see any regulations regarding
the ihsttdlation of these nteterd and we ask to be hiftintia of any relevant regulations regarding
smart meters that you have promulgated. Please direct all corresponcleuee lxi, 4our4.44address.above.,

Sincerely,

R°40
A-124_0

Randy and Cheryl Gilchrist

Cc: Seaga Thomas Alqander
aeritesentativit Alf Ptin,etin
,

*0. ,

0:4 .

;
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iF?

July 1446%0

VIA keettgat t.„

Mr. David Stark
Hearing Exalt Mar
Piiblic Service •C ommisslon of South Carolina
101 Executive Center Drive, Suite 100
Columbia, SC 29210

t

' •

,*,ft

Wit. J WaL1.80,01
,

rglaser 803 231.7829, • FAX ,80 211,708

K;b1nsoR,9tay.00m
N'A

t

Re: Randy and Cheryl Gilchrist v. Duke Energy Carolinas, LLC
Docket No. 2020-147-e

1 #

• ./4

Dear Mr, Stark:.
. . , . A',.m.+. . .., . ,1.,.. lel •:

On 1. 440uke,4oetoyCantlines, itc's (the "CIA4140")Illeitart,An$Wbr and
snilsA thql:(Z0110100tri 04, in the arOY0.1100,e'enqed docket ("Motion">.

t IA t 4 Motionht4.6 iecimilst that the ObrArnit'Olon hold in abeyance the
n $1,0t afrOrtieS ancittit‘e hearing date bending resolution of the Motion.

,mpasiy respectfully renews that reque0t in the event the requast is denied,
th.e Cornpny requests that a new procedural schedule be established for this
Prqe64014

By copy of this letter we are serving the same on the parties of record.

Kind regards,

!Worn

SJW:tch

cc: Randy and Cheryl Gilchrist (via US Mall)
Alexander W. Knowles, Esquire, ORS (via email & US Mail)
Carri Grube Lybarker, Counsel, Dept of Consumer Affairs (via email & U§ Mail)
Roger P. Hall, Counsel, Dept of Consumer Affairs (via email & US Mail)
Heather Shirley Smith, Deputy General Counsel (via email)
Katie M. Brown, Counsel (via email)

,o7

1310 Gadsden Street 1 PO Box 11449 J Columbia, Sc 29211

MAIN 803 929.1400 FAX 803 929.0300

MERITAV LAW FIRMS WORLDWIDE

ROBINSON GRAY STEPP & LAFFITTE, LLC ROSINSON*AY.COM
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July 18, 20;2d'

Mr. David Stark
Hearing Examiner
Public Service Commission of South Carolina
101 4ocutiveSspter Drive i Suito100
Columbia, SC 29210

Re: Randy and Cheryl Gilchrist v. Duke Energy Carolinas, LLC
Docket No. 2020-147-E

Dear it41'.

1,7041090N40,4ePOPse0 letter datvibly 14, 20204n July 17, 2020:We respectfully reqUest

p*f,44?! ,protirktle Apswox itt*mottqn to pyrniscke CoMplaint in the above- „
d 15e safieduled for a hearing where we can be present. By copy of this lettekwe

are serving the same on the parties of record.

ginFrercils ,
MO.

Randy and Cheryl Gilchrist

Ca: Duke Energy via Attorneys for Duke Energy Carolinas, LLC via U.S. mail at
Robinson Gray Stepp & Laffitte, LLC, P.O. Box 11449, Columbia; Se29211

Alexander W. Knowles, Esq., Office of Regulatory Staff' of South Carolina, via email
Citti Grabe LYVarker, SC 1341t, of Consumer Affairs; Counsel, yia email,
Roger P. HO, SC, Dept, of dontuMer Affairs, Counsel, via emai1

Enc.: Copy of Robinson Gray letter of 7-14-2020

ID8
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01.

was 10,!#.04

eqgesting

Honorable Jocelyn C. Beyd, Chief 61. xecutive Director
Public Service CoMMission of South Carolina
101 Executive Center Drive
Suite 100
Columbia, SC 29210

Re: Transcripts Docket no. 2020447-E — Rancly and Cheryl Gilchrist, Complainant/Petitiorier v.
Duke Energy Carolinas, LLC, Deftmdantiltespondent
Order nurnber 2020-562 August 24,2020 and Order number 2020-644 October 1, 2020.

Dear Ms. Boyd:

An Ordealtmissing Complaint was issued on August24, 2020, by Comer Fl,kl.an.dell Acting

Chairman, frublitS ce Commission, and a second order, an Order Denying Petition for Re-hearing

42026,15y..InsiiriT. Wihlams Cid1tØhublic SerViee Coninillaion. We are

.6:80 Pella* &tit I1es 201 for the above-listed d0Cliit number case and

Vtte4 axe o4caflyrcipestin a copy of the complete transcript(s) for these hearings. Please

achise us of antbalanee,dne, andforWard us paper copies at your earliest convenience to Oinr• address

above.

t.

r

Si:114,1ete1y, /

. ,
t ' i

Randy and Ch,eryt Gilcbtiatt ,; •

cc: The ItonoMbiliDa(ett, Shearguse
Clark, Suprethe Cdtifeof salt Carolina
Post Office Box 11330
Columbia, South Carolina 29211

4. I

Tormya K. Kolm, Interim Director
SC Court Administration
Calhoun Building, 1220 Senate St., Ste. 200
Columbia, SC 29201-3739

• t

DuktaAlerSY Yr* Attorneys for Duke Energy
cat:91bla?? 4.0
Robinaon draiStepp & taffitte, LLC
P.O. Box 11449
Colunibia, SC 29211"

/ 0 9'
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civi.#26.40

,
COLUMBIA,,§0 ‘.eA*01;4A

July 29,2020 •

eAllouNA

2:00 — 2:12 P.M.
4

COMMISSION MEMBERS PRESENT: Comer H. karidy l̂iANDALL,, Acting

Chairman; Florence P. BELSER, Vice Chairman; and COMMISSIONERS
John E. 'Butch' HowARD[AM, Thomas I. 'Tom' ERvitv[Aiv], and G.
O'Neal HAMILTON[AM

COMMISSION MEMBERS ABSENT: Chairman Justin T. WILLIAMS;

Commissioner Swain E. WHITFIELD

ADVISOR TO COMMISSION: F. David Butler

SPECIAL COUNSEL

PRESENTING AGENDA: Josh Minges, Esq.

LEGAL ADVISORY STAFF

STAFF PRESENT; Jocelyn Boyd, Chief Clerk/Administrator; Janice Schmiedinevi, Clerk's

Staff; Randy Erskine, Information Technology Staff; Melissa Purvis, Livestream Technician; and
Jo Elizabeth M. Wheat, CVR-CM/M-GNSC, Court Reporter.

TRANSCRIPT / MINUTES

UMW Ager,tda ftem #2

COMMISSION BUSINESS MEETING

PUBLIC SERVICE COMMISSION OF SOUTH CAROLINA
101 EXECUTIVE CENTER DRIVE
COLUMBIA, SC 29210

POST OFFICE BOX 1 1649
COLUMBIA, SC 29211

WWW.PSC.SC.COV
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4

1,6#, tieiti 1n. #2Q..30,:,

,

t . '

July 29, 2020
4

&p.DEX

r

PAGE

JTXLXTES AGEtIPA, ,ITO*1 #2  3

•

""a‘ , ,

In accordance with S.C. Code f 40-4-80(E), the Public Service Commission hereby
certifies that if ha:y notified all p`e)i.Yons, organizations, local news media, and all other
news media requettigmotf(kagm,..o.f tile,-ItAmgate, place, and agenda of this public
meeting, by posting a copy of the NolIce in its principal office, by e-mailing such Notice to

all who Noti4,0h(the Commission's official Internet
webs ire.

„

tANI via AudioNideoconfcronce

PUBLIC SERVICE COMMISSION OF SOUTH CAROLINA

•
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' 49 . JOY 29, 2020
Iv* A2)

3

+'

• ; 14;0'. i•

4MR.,nZNGESr. Oteritman, Item 2, Docket No.

20444741rthtsumatter concerns a motion to

dismiss theledmplaiht :of Randy and Cheryl Gilchrist

vedespeiDqk atilegy, Carolinas.

eotiRISOIONMERVINEAm : Mr. Chairman .

AOVINWOHATRIAN RANPALL: Commissioner Ervin.

COMMISSIONOR'ERVINIA"): As stated, we have

received trtOtfah dismiss frOm Duke Energy

CarolinaslhAhifArocket. -After careful

considetattbh,e'the,ftlihg° before the Commission,

it appearvtftereie no oTatin made by the

Complaitantt '006h!Wh1chArellef can be granted: I'm

going •ta mo9e that We grant-the motion to dismiss.

I would, however, note that the Complaindhts

made some references to potential medical :

conditions that they may be under a doctor'S tare

for. If that's the case, they may have a remedy

under the company's MRM Rider, which is a tariff

which a customer may opt out for the manually - in

favor of a manually-read meter, provided they meet

certain requirements, including the documentation

of their medical condition. Since .that requirement

is not met in the filing that they made, I would

encourage them to consult an attorney if they wish

to proceed, .and consider this as an appropriate

option'if it applies to their situation.

I move that we grant the motion to dismiss.

1A/V]..vs Audlo/Videoconference

PUBL'IC SERVICE 'COMMISSION OF SOUTH CAROLINA
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5

6

7i

9,

15 ,

16

24

.25

,tr ilif0Ple 4!
'

400 til9qc//.794,2O13q,
VOitte's item,#:P)

July20p

•

L: Thank you.

01.t 1, You,Na heard OgyasfOper Ervin's motion. Are

110q001, tharp -quesettOn$ or OOM611187'.•

rasponsey

Commtss veer, Hamilton?

COMMISSIONER :HAMILTON": Aye.

ACTING CHAIRMAN RANDALL : Commissioner Bel ser

' VICE CHAR BELSER: I vote aye.

ACTING,CHAIRMAN)RANDALL:.,Commissioner Howard.

.COMMISSIONER HOWARDRM: Aye,

AGTING,CHAIRMAWRANDALL: Commissioner Ervin.

COMMISSIONER ERVIN: Aye

,ACTING CHAIRMAN RANDALL: And I vote aye; and

the.,motion, oarrtea. Thank

S'

otU.'eeon

,

J4

1 4.. 4  Vicar pt cent 'fusion) 

t

Dare: 11130120 
Jo Elizattefis itl.WheaCCPM-CM/M-G:NSC,
Court Reporter — Public Service Commission of South Carolina

80$896,5100 ,;,,,Jo,Wheat@pacmc,gov 

(NV) via Audio/Vidooconfaronca
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e3 •

t:11,11g;,,i41,1 tf,tc.

C4i20.-38

:v4t

*ON 0#.8OrITI CAROLINA

000,e'r.16, 2020 2:00 - 2:55 P.M.

COMMISSION tsffHjR PROVNT: Justin T. WILLIAMS, CHAIRMAN; Florence
P. BE,LSER, WE, CHAIR; and COMMISSIONERS John E. 'Butch'

HOWARDM1, Coiner H. 'Randy' • RANDAWANI, Thomas J. 'Toth'
ERvtiv[AM, and Swain E. WHIMELDEA/vi

COMMISSION MEMBERS ABSENT: Commissiondr O. O'Neal HAMILTON

PRESENTING AGENDA: F. David Butler
SPECIAL COUNSEL

• STAFF PRESENT: Jocelyn Boyd, Chief clerk/Administrator; Jo Anne Wessinger Hill,
General Cent** Janice Schmiedingval, Clerk's Staff, Randy Erskine, Information Technology
Staff; MiliSsit Purvis, Livestream Technician; and Jo Elizabeth M. Wheat, CVR-CM/M-GNSC,
Court Reporter.

TRANSCRIPT MINUTES

OF

titilitie* Agenda Item #9`

COMMISSION BUSINESS MEETING ,

PUBLIC SERVICE COMMISSION OF SOUTH CAROLINA
101 EXECUTIVE CENTER DRIVE POST OFFICE BOX, 11649
COLUMBIA, SC 29210 COLUMBIA, SC 2921 1

WWW.PSC.SC.COV
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;

en Meeting 00,66 . September 16, 2020
Utilities Item 0,). •

2

PAGE

UTILITIES AM* El .#  3

A •

4 t

In accordance with S.C, ,Code § 3(0-$0,(E),, the Public Service Commission hereby

certifies  that it has not/led all persons, organizations, local news media, and all other

news meditirlquentrienatifidalibre ornhe time, date; jila'ae; and agenda of this public

meeting, by posting a copy of the Notice in its principal office, by e-mailing such Notice to

all who request same, and by posting the Notice on the Commission's official Internet

webs lie.

WV] via Audio/Videoconference

PUBLIC SERVICE COMMISSION OF SOUTH CAROLINA
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26

27

28

.."1‘" • ' :

4.

2626
( tit 7 it Ztkz .)

•'

• *

II-LIAM: Next Aem, please.

Yes, sir thaVs Item 9, Docket
••Wt.

Net% Staff4 pp4ents for Commission
,41ft6!i 

oidelv4tion:the Petition, for Rehearing filed by

in this docket.

tgAllimA WILLIAMS: Thank you, Attorney

Butler'. °
•

.148 there a motion?
tty •

commissIONEO WHITFIDE,T3: Mr. Chairman.
t

CHAIAIIAN "WILLIAMS:. Commissioner Whitfield.-

COMMISSIONER ERVINEA"):, Mr. Chairman, I move

that the' Commission dismiss Randy and Cheryl

Gilchrist 's Petition for ,,Rpheering. The

ObtpUinents have not.stptel p claim upon which
,, '4.,.44y.,  !,41

reli&f may be granted by this Commission.

Therefore, he claim must be,d1smissed for the same

reasons identified in Cgmmisalop, Order No. 2020-

3

'662.
A , 4

twagmo WILLIAMS: 7t,lank you, Commissioner
• .PA, 4 1:t. ;g1 '

'Whitfield.
, $ :

• HeaHng CommisSione4r Whitfipld's motion, is
4 t ,V '14", :/‘1 4

1:there  any discussion?

VICE CHAIR BELSER:
• ' CHAIRMAil[WILLiAM": Commissioner, 4 excuse me.

Vice Chair Belser.

VICE CHAIR 'BiLER: I think I'm in agreement

with the motion, to the extent that it denieS.the

via AudioNideoconferencc
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,

• ** • Electricity No. 4
LLC • ' South Carolina First Revised Leaf No. 121

• Supeiltilifig South Carolina Original Le4f No. 121

6. RIPk..11 iVriM (ae)
MANLIALLY READ METER RIDER

A.Vvf,ABILElY (South Carolina Cods!)
Applicable to all residentiet and small general serviee customers who request a meter that either does not utilize radio frequency
comMunications to transmit data; dr is otheiwise required to be read manually, provided that such a meter is available for use by the
Company. At the Company's oPtion, meters to be read manually may be eitker a smart meter with the radio frequency communication
capability disabled or other non-comniunicating meter. The meter manufacturer and model chosen to service the customer's premise are
at the discretion of the Company and are 'sub)ect to change at the Company's option, at any time.

GEN4RAI„peOVISIONS 
For residential service, the Customer must be served on a standard residential rate schedule.

For nonresidential service, the customer must be served on the Small General Service Schedule SGS without a demand meter, using less
than 3,000 kilowatt halms per month and with an estimated demand of less than 15 kW.

This Rider is not available to customers taking service under a net metering rider.

Customers choosing this option will not be eligible for any current or future services or offerings that require the use of a smart or other
comniunicating meter.

The Company may tame to provide service under this Rider for any of the following conditions.

• If the customer has a history of metering tampering or unauthorized use of electricity at the current or any prior location.
• If such service creates a safety haiard to consumers or their premises, the public or the electric utility's personnel or facilities.
• If the cnstomer does not provide the Cdmpany satisfactory access to the Customer's facilities for the purpose of obtaining

meter reklings or maintaining the Company's equipment.

Upon Request, the one-time Initial get-Up Fee may be paid in six equal installments included as a part of the Customer's first six
monthly efectria service bills following installation of the manually read meter.

•
The Initial Set-Up Fee and Monthly Rate shall be waived and not apply for customers providing a notarized statement from a medical
15hysiclan fully licensed by the South Carolina Board of Medical Examiners stating that the customer must avoid exposure to radio
frequency emissions, to the extent possible, to protect their health. All such statements shall be retained in Company records on a
secure and confidential basis. The Company will provide the customer with a medical release farm, to identify general enrollinent
infekmation, and a physician verification statement. At the physician's option, a comparable physician verification statement may be
sUbmitied.

EME
Initial Set-Up Fee (one-time) $ 150.00
Rate per month $ 11.75

CONTRACT
The original term of this contract is one year. Thereafter, contract may be terminated by either party with thirty days' written notice.
The Company reserves the right to terminate the Customer's contract under this Rider at any time upon notice to the Customer for
violation of any of the terms or conditions of the applicable schedule or this Rider. If within the first year, the Customer wishes to
discontinue service under this Rider, the customer will pay a $50.00 service charge.

South Carolina First Revised Leaf No. 121
Effective for service rendered on and after June 12,2019
PSCSC Docket No. 2016-354-E, Order No, 2019-429

1P-6- ,

Page 1 of 1
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PUBLIC LAW'109=t4-2-AUG: 8,1005"

ENEROY' P041C1',AdrOF'2005

,

.1 1

/ 020
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PUBLIC LAW ,30—o#34ATJG8, 29,05/

(b) CCiMPLIA*
(1) TOM 112(b) of the Public Utility Deadlines.

Regulatory Polkies‘ AO '01,1978 (16 U.S.C. 2622(b)) is amended
by adding at tlikond the fellawing;
"(3)(A) Not liter than 2 years after the enactment of this

paragraph, each State regulatory authority (with respect to each
electric utility for which it has ratemaking authority) and each
nonregulated electric utility shall commence the consideration
referred to in section 111, Or set a hearing date for such consider-
ation, with reilpeet to each standard established by paragraphs
(11) through (13) of section 111(d).

"(B) Not later than 3 years after the date of the enactment
of this paragraph, each State regulatory authority (with respect
to each electric utility for which it has ratemaking authority),
and each nonreguiated electric utility, shall complete the consider-
ation, and shall make the determination, referred to in section
111 with respect to each standard established by Paragraphs (11)
through asy of section 

111(d).".(2) FAILURE To COMPLY.—Section 112(c) of the Public
Utility Regulatory PolieleAA04gf /978 (46 U.S.gys 2022cfprik •
amended by adding at the elid the 'followffig: .14h th cage
of each standard established by paragraphs (11) through (18)
of section 111(d), the reference contained in this sub:Section
to the date of enactment of this Act shall be deemed to be
a reference to the date of enactment of such paragraphs (11)
through (13).".

(3) PRI= STATE ACTIONS.—
(A) IN, OEMAL—Section 112 of the Public Utility

ftegulatory Policies Act of 1078 (16 U.S.C. 2622) is amended
by adding at the end the *wing:

"(d) MGR STATE ACTIONS.—Subsections (b) and (c) of this
sectien shall pot apply to the standards established by paragraphs
(11) throdgb. (13) of section 111(d) in the case of any electric utilitY
in a State if, before the enactment of this subsection—

"(1) the State has implemented for such utility the standard
concerned (or a comparable standard);

"(2) the State regulatory authority for such State or rel-
evant nonregulated electric utility has conducted a proceeding
to consider implementatiOn of the standard concerned (or a
comparable standard) for such utility; or

"(3) the State legislature has voted on the implementation
of such standard (or a comparable standard) for such utility".

(p) CROSS REPERENcE.—Section 124 of such Act (16
U.S.C. 2634) is amended by adding the following at the
end thereof. "In the case of each standard established by
paragraphs '(11) through (13) of section 111(d), the reference
coptained in this subsection to the date of enactment of
this Act shall be deemed to be a reference to the date
of enactment of such paragraphs (11) through (13).".

Kw. 1262. SMART METERING.
(a) IN GENERAL.—Section 111(d) of the Public Utility Regulatory

Policies Act of 1078 (16 U.S.C. 2621(d)) is amended by adding
at the end the following;

"(14) TIME-BASED METERING AND COMMUNICATIONS.—(A) Deadline.
Not later than 18 months after the date of enactment of this
paragraph, each electric utility shall offer each of its customer

119 STAT. 963

/2/
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irttPsr0.3eisIabliphe4, z.10ad . reduction agreements that

platuieckapacity ob,ligations. 
' 

4k:

"(C) Each electric utility subject to subparagra ph."(4),, shall
provideyia .01,istottet:iftque,sting. atitimerlytaedi rate with a
time-base Ilneter. capable:-Of .enabling. the- 'utility and 'customer

•1toaffer and"receisteltuchttatc4xesOectively.. - '• .
"(D) For purposes of implementing this liaragraph, any

• reference contairrec1431-thia.bectiencip'.4he date of -enactment
"of'theitPublic,tUtility4RegulatbryrrAlicies,Actvof 1978 411611 be
deemed - to be a refdence • tarthe q date "lif enactment of this

• paragraph. "414'
'(E) In a State 'that:Permitg third-party marketers-to sell

electric' Vier& ' electric •cenaturtergi 44 ENA . ,p/iiistfiners
shall letleiltitied' to receive thirsaMe tirnetbasectiiae*ring and

• .• teomirolAicatieri.e device and adovice ag a /eat *fettle 'COneumer
• of theelectric til1ty; "' .

"(F) Notwithstanding subsections '(b) and (c) dc'eectielf 112,
each State ,regtietety atithority•bhdlt; not later than months

r after thatiateetinactffient of this paragraph conduct -an inves-
tigation in accordance' with section: 115(i) and' ieptte tt* decision
whether it is gpOroVriate to implement the standards set out
in subparagraphs (A.) and (C).".
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fitattid
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a,de
111(0 (14
shall
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for ,e 4
coin
etiqi
auci ot
' (c)

182(a)"'
U.S.C.
grà31

14

thk

144

RW13141c4,4W 09-4

1„1114WO

x. inso

comm 
910;ifti: !,413,,

ons
(2) y inserting in subs))

likely t9 exceed..the mater4ir
tions ,

4,'ItYdii (inittiolf'cAt
,g,IAING AN Co

efippCt tO,t,W1
require

t' to tegt14
ode Oi

f:P.IPpoo 119 STAT. 965

A
An Tun-
geviatory

f ,

P7taNI:
ering and

(At $- Ri)-4.0*,"ar°
Aug: ornmunica-

- ,000

Aozs.—n Making
• t'áblled. section

A dx14)(F)
utlQlitys conduct

ropriate
ters and

enable
'schedules

pf 31978 (16
t edit of para-

aph (4) and
érjd thereof:

,methods
idñsand the

ofittes1 t n1cties 'aiid ih" demand

y 14 

4,i, 44,41,, .

• rAtkt 4 ,OtiOW13Z'Of PubitdlUtility Regu-
late .11 178'(16 cittv. 2642) itv'anbridtd IN), adding

) 
Oidiceoky ,i•th

EttPON8E:z.4.1141e-Settettiry alial1'9hritesponsible
fon--

14/10.0eclizeating • consumes on thtr availability' advantages,
miliatitivbenbfite ot'ptiv'ttucpt, iiefortugvailditonuuttnicatione tech-

nqlpgies, oinelfadirigi • thb,, fUndifis fielilenstlatio#,' or pilot
104103f0 c4.44 " d!` ' • 4)310  let

•
• i IS Al(2) vkrrltifittoWith States,-..tilitieitiuothr energy! providers
•,,itandadvanced.rnetetingriuicheoliinuildetttioutexpbrtif to identify

and address barrierili•tb-the',adoption',of demandoresponse pro-
grapiphandl ii1.4 ;yr olmtor,f,

,),1 imafita) not Jatet*hant1180,vlays'..aftOrtthei,date of enactment
p' of t210';,Entirgy,NoliogfAbto, oft:20050406Viding0136rigrotis s with
r ' a4-epertt,,that identifies and. quantifies: the t 0.atioxle,1- benefits

of demand response and makes a recommendation,m, achieving
spo ifia4eicel ofeulhiberie6 bpJanpAry.14007,11. 1.

' (0)' ANA IONatl,`COORDWATX0Ntrrre
1.11 B .of the United States

to enceltr 0943 to, 000rdinatp,, poi a reEpopal$41voitii. State
energy policies to provide reliable and ;affordable demand
resfieneel5erYieek0,ttie ,Publici

(2) ,uppup4;,,A.tlerilMgE1-430 efgotar3r. oho:IL:provide
technipar assistance, to, ,tates an regiMuiLarganizations formed

, by two pglixorghStOtefk, to astiipt,thein
;•• (A) jUloottifying. the, areas with the greatest demand
response potential; , , ,

Deadline.
Reports.

16 USD 2642
note.
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49 STAT:;066 10048'2-LATYCI, 8, 2605

Deadline,.

co, 
s°1rlfgtetre1:Tigir! ssi° f:ait,'leun;1ouittseo 

,planS,  and prOlaine."„to Use cmand
.:to peak cl,Witatk Or, „6iiif rgencY'needs;

•*Cilia specificineasurea conati.ine ' "'ceii take

ingi ' 6 e 
tgoctrt.Pet 'gall 1 le eeirtigi date" T- .a,C1

Policy Act of .0 We '06 - s •-n"strail

118 ' thiliitLairetr, 
'iiiiith,trunititt1it aria,- bovitfis ,dieo" teak includingthose*v, ail.

.41 y from IA consumer classes,„ and  which i, entiffee iiiid

' '1' Oil saturation andfiltritis,_rkte,edet:isad eters
anfl„fonnriu 9atio4144 .,,reepo 030

 

prm,1 'pd;iiiiiiii4;113:, , , p,
• led

°111716.31P:'"e:tig:ilfo''F,744xiaiir;dlii;;;:n:"Ii41:419::::j460:$;'f.,.R' tifi demandale,

r,a,

F94a ; P7a9114 ,.09tlite t 400, ticommission
,0erations„, clOn

atirept,„as, Ruariti . a, Aexralia (4, resOgice rel-
1 tFOORII.r7 ,am ,,provided

resource obligations Of ith3i. lea 49rviie,:entity,
,,t Oe.k9t4,14,Afilr4 ling party; aid

YE, barriers„.tc ;in rove,,Igpt,pmer.pArticiva-
titol iD . ethand espdrise, peal..reduction and critipal,period.
"P gr MR. iS 51 •'''' t , 1

,ik 01,.,e , .„ noultma* :, DEMAND RESPONSEIStOPONsE
4/VP.40$ 1, 11, -.18 'we,,, 17b1.634.0$ tbam, United States that time-based
pricing and ',i0,11Or fOriP411,0",, ,demand.response, whereby electricity
.,;11440,4100,0 0 prow*. with electricity price 'signal& aid the ability
t41 ,44)400,t r.esponding to,,thein,;shall.,,be encouragedt ,the 4 deploy-
ment of such technology and .•vigs that enable ,electricity cup-

eralS' iciPate' 'lich-', . 4,irtf.hrraeotod.e4Onace6stenis
shall be facilitated, a tr it •C iiitrY' bltrilekirt6'doiand response
particiPalswin•energyi, capacity,' and !Ancillary zervicemarketa, shall
bitt eliht1nete4; It ip-dirtheitsthoPpolicyAlf,the United. States that
the benefits of stich demand response that aec.rite' to, those not
deploying such technology and devices, but who are pert of the
sartie regional electricity Otititypshill be recognizedr,

Regulatory fPolicies„•itct of 1878A(16 U.S:04 2622(h)) ra amended
), TIME LIMITATIONS.—Section 11203) of the Public' Utility

by a ding it.)thdenditlietfolldwingv4.• , ” , - •; .. q
r , "(4)004.Not laterNthimpl ,sear' -after the enactment of this
• ' Paragraph, each State regulatory' euthority (with respect to

each electric utility for which it • has ratemaking authority)
and each noriregulated",electric utility 'shall'. Commence the

• • consideration 'refereed to' in section 111, or set a hearing date
for such consideration, with respect to the standard established
by paragraph (14) of section 111(d), - • ' • •
. • °(B) Not later .thati2rYears after the date of the 'enactment
' of this Peragraph, each State regulatory authority (with respect
to each electric utility ler which it has ratertiaking•euthority),

f". 6
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87;kiAlatf, fi;AO0i 119 ,STKL 967

To.plete the consid-
; f e(l.te in section

,by paragraph

ublic Utility
amended

aph (14)
section to

,he a reference

' .444"7:diqt.; '4161iii.:—stZaticif ..14:04.8142T2u214:41*kbpta' l'''S'I'AND-

„Q.L, i

Act of, lay 4.6 , y..,,:.,, ,,. tlitifet
aiTyadd. be end the 

”
wing

sfieti hid ly to 
ACTIONSd i :04tiOfit, '6)"i,iar(e) of this

cl eslabevp, by,,paragy_ ph
0-4).0 actiqn 113,(din thy, case of. elecl,, c utility in a State
f bii e the Ohathient of thlatili§ 4if_!--1-1'
i ) " he State has m op:ted for utilityutilitY the standard
' ' litto3/411 Or* C(lita b •'''a it* 'State11a )1*.qa . ide 'Aiate or rel-
.' ' Ai "" te:, fci  tt(,,,Ilt.41,'It c _ i. caotptraodcee(odrinag

'Ai d uott'Qutili0 *.i. UP iitgrevious 3
' otet at „ ,,.,,,,. " , ..„ , , ,

State  re0Slatttileihatr,iiote otit' hot ` Plementation
dr 0u rd (o't a .conipaittble # ' da ) for Such utility

• *ithiri thOitteteliiiis a yeare,g: - ., .. -41. -
(,2) 0,139,33.11,EFERENcp —Section 124r,iff suIAd (16 U.S.O.

. 2'634) iitMitfOri6reci by additit' ;folliriOttig al, liti;nd thereof:/17
, ;,t0/314-thed,t0rof.'thei• stan:dard ;htiablislied2:13/ : pa/'iagrd.Ph '014)
, ofigotite4"41.1(c1); , the teferone ...OlOitaitiqd th ,,,thi luasectiiiii
qullitOktiate of, erfactraegk'rof thisriAtit Ishill .bel teeriAd to ,be

', ' • tii fdreico. . the date of enactment bfikeb; poragrkPle(TOP.

sEc,,;94 ."' :,9,bili9-11. Zii*e .itiiie
, • li.piau.

k .,....,„ ir ,..I (Et) ITP*.I.114T1,.0N 9Z1N,ANDA.To pi ;84,let BEQT.flRE-
MENTS.'..SeätiOii 210opf /the Publ w Utility eg totpaPoliciiis Act
of, 19708g P 82441-3) is .amexicled; y, 410a/the-ea tie
folio:Willa: .. . './.1 „, •91, 1.41,,, i.'04.,,,.:4 : ,R4 4 ,111 06

41(M) AMIN41400-# OP ,Kt 1,401010:0 2;, ittatCifssE, .AND ,Sitir4E
REQty/Rit .141 i, , , 4 • l' ', a',F fru; . A ''. 
. .11,1 4i 3 twATICO' To ,PLTRE04111 Aftermtho'onato of enact-

ment of this subsection, no: ;C1ctrIcolutilltrushall be ,relkuired
to, apArtinfta a,,new,,,tontrar„t .oriobligation to'pcitchase electric

• -,09er..47' AO ik1911,14egNi, cogoporatIon4a0lity or. a. qualifying
.t.' 'BMW Poyvoroprod 04 facoity,,,,tinclari this . section,. if the
I( ; Cemissiontrulds , that, thomulaWing.cogeneration facility or
)qjqlifyiig small power, production facility has noncliscrim-
MtOrriipees, ,, ,,), ,, A , z, i I • t ',t '',,r, , , •

(A)(i) in ependsnt1T administered, aucilon-based day
:ahfiadjkansi,sreol: time, !,tholetikitifi ..Markets for the sale of
olectrto,,e4ergyi—(ii) wholesale markets for lopg-term

, ,•.. sa100,0f,op.p4oity, and electric energy;

/025
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r •

(Up Opinion) * 60000 tERM,' 2017

. Sillabub

NOTE nitre ipe'dnote) will be releiuied, as is

ineco°4 
114 tithe he opipion issued

The 1. u pied of tbe Court but has been
$. s,

' glrepared if the Reg ,o • the oetivkii_ert of the reader,
Po, Oat' Xtain JAP otroif Intr•Co•40,01..T.A. 887, •

strpamt x'xyt.r.kr t
07y

0711

1

ICE VNITtP STAUS

a,

CARPENTERV. :UNITED STATES'

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
litE SIXTH CIRCUIT

• , •=i; ••,• 44
No. 16-492. Argixed.1106mber-29,„ 2O.7rr—Decided 4une 22, goo

Coil 'phones flerforifl tlieiktinde varie0 of fthciiotta'15Y don-
tiiiuous1. cónneotingrt" tibe of radio SzitenMas 6 'd coll sites,"

,Each 12.p a pJoflo can tit* to Oil Site, it generates tine43iiiMpled
Adocell site 1oahofl iiormation (CO Wirelose Ottri.

this I 6ij1ctio fort their own bi1nes Purfo4/38.
Here, goriià FBI idOIed tho'celIflanenunibere cif keioeral rob-
bery s4p a, pre, ssentor ranted court orders to obtain the
do'sp9bte!J 'phone' OA Sided Communications Act.
*irelkilke Ors fiioditog iti!jbetitiOifer, Timothy COpenter's
Fr en ahd the CieviiA'irgi:W' to 'attain ,1210# location peinti
cat tAipentees.n ions'tithlt i2 aft$13—iih average )f 101

doir, c jtaida to en4fess the data, 'a iirig
that ho COVerniientli tie ethe reCOrdi viithbut ,ob
wthràit lintiPoited b ° '6014'kqorsjAid'i&'rottit d-
"rt6.: (tot Cottrtdhfect the ninticii, indilies6titors used
the recerr, rial CarOitetoepkbni Via near ,fdiVof
the btie'llScatio4 at the time thWee robberieli occurred. "Carpen-
te* wa8 cónviâted. The Sixth '0110 afillItied,'holdin.g that Carpen-
ter iiasdnabii) fftedtatieli of privacy in the location irifbr-
•tnatidn''`olfectiftd by th&FBI because he haaiharecttlilit'itifOination
' with hi8 riregtis carriers.
H44: , ' , * ,

% 1. The Government's ,ac Rix of ' Csiienier's cell-site recordrs
Alp a ourth Amendment search. .Pp. 448, ,

(a)11#1. ,Finri4,,Ainsilibue#, prOcctsnpt only property interests
but, certain 3x.pse tions privcy, as weit s Katz y. United States, 488
U. S. 37, 801._ us, when an individual Revel% to preserve SP 41 e -
thing as private," and his expectation of privacy is 'one that society is

/o2‘
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N.,

CARP' EN'113, p4 LINPEDSTATES

. SY110.48

preparacl ,to..raeognipi, as reasonable,", qMoisl.,intrusion into that
sphara .'ganaiAl AtialiAes'aa ,ksesrdh gn4-requires a warrant sup-
ported by piWitt516:424.6. 15#itih'v. 0 , A4 U. 135, 140 (in-
terrial quotatiOn'barks and *altoratiatia omitted)... The analysis re-

al Ilia7bliti 01113 ZIP; .11 riweatits tlgetgt' nu its-
reasonable  search and seizure when [the Fourth Amendment] was
adopted." Correll v. United States, 467 U. S. 182, 149. These Found-
ing-era understandings contiitUelattiform this Court when applying
the Fourth Amendnient to innovations in surveillance tools. See, e.g.,
Nytio v. United &deg, 688 V. S; 2/. Pp 4-1;. .

(b) The digital data at issue—personal location information
maintained by a third party--dots not fit tcatly (=ler existing prec-
edents but lies at the interaactidt 'of tWQ 'Wise of cases. One set ad-
dresses a person's expectation of privacy in his physical location and
nieveinetits. See, e.g., United Siettee v. gdftee; 565U. S.'400 (five'Jus-
*0,1 °5244.400 tb0.41,POYINT,PQMVPI 1YR114,4 raised by Q8 track-
ing)."r4.0 pt -cir ntk venes n person's txPaqtation of privacy in inf9r-

on volt; ' rnasl erptp, t . iF„..41340C, See Elnitect Opies v.
l

.9 ' ..` AO: '.ff.).41, Igai in firi4utitil*cqtds

t, , 
, i .„ 4,2i.74,:g.,,,, ig,. 44*.e0ta,tw.n of PrivAPY
le slita,mmaercsonvfleck.to telephone compa-

ny). 
0 • ' E A.,g. , 4'• • M.W..,

T. ',.`. ;'' l,' LA PE4,49ts staoyamehta4 raugh CSL 13 art . COS
PtA

' ".',., alit#B,#,C), ,4i4p ,i,),rittg,Qpnoiderea in J9n0—it is
49 ..„ ,,,, lOpedip„, 43,r14 es ' .eRegea, : .At the same time,

.. :', that tlift it,4 . . 1 99.atixkitolity reveal!, hit} foea,-;..• .. 1
k. ,.c. :,(1friik‘ 

*40,0404q' third-party piniaipte . of

4 !.''- r-TP Ple, q itt*, 9r :9E41-site reenrcle,this
, ,.. .• , ..,...- . . ;9,ztte,nd , fro ' GI IA ter the . PR,ez.0-48.

I, .,..... .,. t p, „ ,., , recast 9d that butt-
vi, Irk e kiascfriablq,,mmts4iion'pf priVaey in the whole of their,)..,..., .
„Phi PPle.nt9„. ..440w44(.105r.arnnAan,, kapass 'fp aellraite rec.
,0 ' ! ' I far vytall, 4.94aranalt,4,`privaefe.s otlife,'" Riley v.

1 

1  i U. B.,--4., ......,-
m

-crtr+914,,... to ,It'r a?5pectatics., In fast,
,InFa.reCoras peApp,r9,11 Ata,,px:ivaay concerns than

onitoring considered in i/oiteir. They give the Government
near pozinat surveillance and allow it to travel back in time to retrace
4 person's whereabouts, subject only to the five-year retention kkoli-

.. itrot filase Mifillotit isafrOvi. 'ilia' CISVelinni;fit contends that OSLI
data is less precise, than PS ihforitiat(Oh; biit it thought the data 'tic-
'biii.iite enough liaitlollig,lilIglif It 'Mang dosing arguinent in Car-
porter's trial. At any ratii, the mile the Wirt adopts aniust take ac-
Count of more setthiStietited systems that are already in use or in„  ,

2.
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r

dit,ii ,es: esi5t.). '..s,.._:__ (2o18) 1

SilirAtiui
„ , „,., . " •

' 
.P '', Pli at 8,60 and the ancuracy:bf CSLI is

ra .11 :0 gleill,i1AVaieferii n. 1246,
.113(everrinient ediitetitletlint the third-party doctrine

gth'e m40;1)00.101 0441#0 *Ode, litio the records in Smith
and 41iller'/Oe'mbuisinesa rik<diqs," Created and Maintained BY Wi-
less.arrievs.,. But there is a world,of difference,between the limited
t r4ona1 information addressed in Smith and Miller and the

rankle of iodation infarniatiOn casually collected by
1,Vi  'rti6i4s.... f, i''' .• . .. ',,,, , .
. 

, 
' ft cV0arty doctrine partly items from the notioit that an inch-

Vidu*Ikb tv reduced expectation ' of privacy in inforniation knowingly'
sharedjyitOinother. ' Srnith-andMiller, however; didlint rely solely
on the act of sharing. They also considered the nature of the partic-
ular decuMents sought' and limitations on any "legitimate 'expecta-
tion Of, PriVney' ()brimming their contents." Miller, 426 U, S., at 442.
In MeOlia#10 Ily applying the third-party doctrine to this case the
Govenniont fails to appreaiat'e the lack of comparable limitations on
the trevothng. nature of CSLI.

Not:a,•ta the second rationale for the third-party doctrine—.-
volunt.4,44.1o,sure—hold up when it comes to CSLI. Cell phone lo-
cede ' f 6 ' I ation is not truly "shared" as the term is normally un-
deri  A: '' ' , cell phones and tha services they provide are "such a
per* va 4, insistent part of daily life" that carrying one is India-
Pell, „if'. Anticipation in modern society. Riley, 673 U. S., at .
Seteri , phone loge a cell-site record by dint of its operation,
with affirmative act on the user's part beyond powering up.
Pp:.1

decision is narrow. It does not express a view on matters
not e' Court; does not disturb the application of Smith and

littooll1Ps,s security cameras; does not address other business rec-
ords t t incidentally reveal location information; and does not
consi collection techniques involving foreign affairs or na.
tional ethi y. Pp. 17-18.,
2. Atrnment did not obtain a warrant supported by proba-

ble oatlaib ere acquiring Carpenter's cell-site records. It acquired
those ' 'pursuant to a court order under the Stored Communi-
cati ii Which required the Government to show "reasonable
ground?'believing that the records were "relevant and material to
an Oninvestigation." 18 U. S. C. §2703(d). That showing falls
well e probable cause required for a warrant. Consequent-
ly, an or sued under §2708(d) is not a permissible mechanism for
accessing historical cell-site records. Not all orders compelling the
production ofdocuments will require a showing of probable cause, A
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CAftP.1ER v,,•tzTtgp;ST4TE8

ttROW

AvArrOtoisicesp3 0.9,49$,ARtbtz case w„nere to suspect lkaa a,le-
gitirhate prit4ey ,Aereet o,,r ),ield by a third party, ,And even

.though tiin,,;,ctcrkniOnt.;;, ,..„generapy need a warrant' to access
, P$Pri OP19,190.40 „aX09p.tionr,g,,,. exigent oircumstatices7-'may
supportamitontless.04r.qh• P. • ^

819 F. 880, reversed andTriiinancb3d.-

gotEgm C j.,..delivero‘the , opinion of the Court, in which, GINS.,
13i.MG, BREYER, BOTOMAYOR, and KAGAN, JJ., joined. KENNEDY, J., filed a
dissenting °Pinion, in which THAVIAS and-ALITO) JJ„ joined, THOMAS, J.,
filed a.dissonting opinion, ALITO, ,e4adiason, ting opinion, in which
TiloNiks, J., joined. GoRougH, J.,,filed açlisxt6gopinjon,,

tkei

n

s

4 4 •

• , ;

7,„4

4

•

;
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lirtiteb
Atrdi

*4,

Wai 16-OM

ILLEIA:141•
rt ft Pot*

* t otttr*%

CrrY oF NAPERVILLgo

I

4

•

àf t443t18
Crab

I

• .Piqintff:4jcpe1lant,

2 2 ob o

ellee.
1 • "

, • Tri$0

400ti6iiiiteetios4;Sl1tied1otrict titEtbi the'
NdrthoreDlitrtatitligalvatstent 0,6/Utah: =, •

•. No. L1 C•94$=i-.1011xt Z4e, Judge.
4 ,t

,A4,duittymAik667/ois cibItteA 16; '2018
.  • • $,

1...fpfil

" *, 

" 

'4! 

eidre' Q06; ief Judge arcOt
judges. .

4,),•

KANNBpareUit lud8e; The City of, Naperville.owria and Op-
erates a paklit titilitm,thatprov4Ies ,electricity" to, the city'Ares-,
identsweter titilityl • magas. .residepte, Q energy...consumption,
data .at fifteen,sninute inter/4st It then storest the data forAtp,
tottiree years. This case presentsthe J;Ivestion wheth'er.,,Napero,
vales collection of this 'data is reaSOnable under the Fourtha

I

/30

AC
C
EPTED

FO
R
PR

O
C
ESSIN

G
-2021

June
17

7:53
AM

-SC
PSC

-2020-147-E
-Page

133
of148



No. 16-3766

Amendment of the U.S, COStitution and Article I, § 6 of the
Illinois CnsLtuffôi. r

,

ittt A .1

The Americaribet4errandliirtgeitozitit Act of 2009 set
aside funds to, modo*.fr,11 Na#111'1,04ctrica1 grid. The Act
tasked the DepiartMent of Energy 'CY* distribi ting,. these
funds under the Smart ciicl ,41.ves#10t, 9,rrni iprogram,.
Ttlflitth,p. program, the *Cii3i of NiPaVille Wag selected to
i4c4(1.- mition to update its own grid. As, part of these
upgrades, Naperville began replacing its residential, analog
energy meters with digital "smart meters."'

Is
,JJsngtra449,01 energy meters, utilities, typically collect

monthly energy consumption in a single lump figure once per
Month. By cohtraStrsmart 'meters record.ccirtSumption much

nI9r.e:fte41000,100411,9940.008419RP10#010088 'every'
Ctue,itOhis freqUencyotaartorneter,s1show both the

ampOtiif electrititytWit§tiatid inowa halite and when that
eller

;F*419F1,tc'n alot tl1ppeiung& inside
a ,hOrne.tIat is because individual appliances have distinct
energy-consOiptialpfitfefila sitilatures." Ramyar
Rashed /SIRliassei,et ffl.,,,A),syrvey on A4v4tkce4Metrinig rnfra-
acture,it iiciWier' '''trie4y gYstenis 473,
478 (2014). A refrigerator, for instance, draws power diffe'r-
erttl):' than a teleitision; respitattir, or indoor grow' light.: By
comparing:Tensaw:final ,4rtergyr-consuMption data. against a,
gT,ngelibrarrofapplitalte load signatures,/ researchers can
predict the appliances that are present im alome and when
thowapplianCes are'usede icl.pAAPrudenzi, A Neuron Nets'
BasectProcedure for teentifying Domestic- Appliances Pattern-of-

/3/
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, • .0!: • ";

1'oir37,06 3

140ffOnnetgyREcordins at Mato Panel, 2 IEEE Power Engi?
nepilitg ,Sger Winter Meeting' 941 (2002). The accuracy'. of
ttiewpr40.06R,Openctsi, OttOurse,,, on the ,frequency at
which theiAta,ts„ 0004 64 the sophistication of the tpois
used to apalyie,that data.„

While Sortie cities have allowed, residertts to decide
whether to adopt srfierf rneters; Naperville's residents have
little choke. If they. wantelectricity in their homes, thermust
buy. it froth the city's public utility .:Anti they cannot opt out
of the smartimeter program.; The meters the citycol-
lect residents' energy-usage data at fifteen-minute intervals.,
Naperville then stores the datalor up to three yeats.„

'NaOerN'Pil,le'S'rnart Meter A.:*.afe.,h,es6 4'dtei AWare-
nesS"), a group of &lei/Tied' ditiens; WO” iqaperVille over
the smart-Meter' pogram.It alleges that Naperville's smart

exe.,„;eveal, "intlinate personal 4etails 9f.4 he city's electric
cuøomers as ,when,w9p49,Felitope And when the lype
isyagailt, sleeping. roupn;404 eatingroutines, specific „appli:
eoff types in jthe 4p1n..e.Eilit.4 w1ten used, and charging, data for
1413-0 velicles, #1# can be iise4 tq, i4en1ify travel rwtinc§
atAkOppty61:, Tit.pila,NAtIon further alleges
th4491.lection oftio,c1,ata cqntftttes ppArfreasonable search
under the Fourth Amendment of the as,., 01;Istitkition as well

 •
Resident's may rectuest that Naperville replhce their analog meters

with :xn-wl, Aelepf,' smartineters„. plittheAe alternatives are sm meters,
with , trAMMI§si944. ds They F911eCt e4ually
clifiereklse is'that the data mpsit,b manually retrieved. (R. 117. at 3.)
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4 No. 16-3766

astatiunreatOnahl0 search and invasion of privacy under Ar-
ticlei, § 6 of tftelltfhotKortStitutiorr? '

Iftei"c11:4trIe'dOrt dISMI4ed isgo Of Smart 'Meter Aware:
SMart Meter Awareness

requested leave, to file a third, but the cliStiqd cOurt denied
that request. It reasoned4hae amending the complaint would
betftitilebecause 'even the proposed third amencled-complarnt
had not plausibly alleged a Fourth.Amendment violation or a
violation - of the Illinois Constitutidn, Smart Meter Awareness.
appealed. Because the-district court denied leave to amend on
futility, grounds, we apply the legal, sufficiency standard of
Rule 12(b)(6), de novo to determine if ther proposed amended
complaint fails tO state a liArp,. See, el.„,,,..9er,t Eter.Capital Corp.
V. '44180 AfeolOgri corp., 1.204,10,405 Cir: 1997).

• ..?t:. • , IWitiALYEAS (6-

Tfie Fourth Atnenarterit of the bitstitution protects
"rtjhe right of thVit(401'061* tee* their persons, hou:Seb;',

.40;.ihld'Ofedts; •titirelistiliatle:gearches arid ge1-
0:111tiiiirOly, Arti1iI, Constifation at-

gfieli'PeO1le4)4the right to be eture frt th1r persons, houses,
trOk4g1616thii. pssess óñ agàinstthreasonable searches,
aelittred,'InViiStOits of i'ay or interepti&thbf communica-
tidnsiy Cavesdroping

We can resolve both the state and federal constitutional
claims by answering the following two questions.3 First, has

2 Smut Meter Awareness challenged the smart-meter program on a
number pfother grounds that are not relevfmtto this appeal.

9 Thd Illinois Stipteme 'Court 400i09 lockstep' approach
when interØeting 64' hate provisions d Ithe tilTnoisl and 'fidera consti-
tutions." See, e.g., C6 oiciiteilg61/..;Arecan'trietl4N.t.3d 707, 718 (d. 201)

/ 3 3
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J:4'167040: 5,

**$'91314014 0'. ''',000:1Atiattthe data collection is a
seh? ctd,' Chltifiteaticiriable? For the reasons

0041 otata, colietion'constinites'
search under both the FoUrth Alnendrrient and the Illiriois

ccrWlituOtt;;Thir;.;t4t.,prch4 hOw,ey9F,rtilimspriable. 4,,

; A. 77N collection a/smart-meter dafatatfifteen-minute intervals
constitutes alearchl: f

"At'tife [1,1ourth Aineridniefirsi very core' 61*16 the right'

of a 'IllitiliAdretreal *Ito' Owit hCitne' ait0. ttierd'Ve Ade'
unreaganabre iciVernirienf 2§iliirnidti 6, tirlitid
Stat'le, 86t a8. .()V,, 511 (196* Th14 Orbtedtfbi; 0-toiigh

tied` 'tb* (dOinition-fa' 'irgiast4;"

.  .114 t),4i.l'it;;.1,:.84:iki,t2-'5.,i. 2,/,*M*4 (ip. 20,:tji)). Vilil.. ., 'ei'a,P-, .1),:!,
p ,.'t 4 '  ' ' ' ' 110766*-itti edt014111 inteilik 1'06%4-keit of the ikoilg

titW1t M..0teaNtivildraiipiiilitttfOtavfticiii in the tederal'OliSiP '
. tt# tgaiith 044troirkdrgiifiafincOthecCal,a/tes;,851 N•Ii:aa at-

a .-.' Avolooli**44ppittgiQp of the 1ig4t(141.48.4111P'
17 ,KNIVist-tfloites 513 twoP,P."fl'i:rar5410s",.440 ",e4, .
so . terina Appear in both documents in analogous faOhicm.
Neither party has "made a case for an exception to the lockstep addible!'
444;4 And we, see:tisi reasso,for an 00:910m PI% . flux, onalysis. of
Smart,14,Pti , k, Ngilfelats`,P claim under AIM VP44.4050r109,t 411.,9, re-
softiies. Its criiiiii'under Article I, t 6 of mtiois tptigt6tp&i.'

Y • ., NVI, t • .., ,, ', , '.' . „. ';'-'‘I 9 'VI. rel-"Ni% ' i , ,nt ,, I t,. .t .. '

.4.,""lit1sie,t0F., 041:9985.01.9014#19 014,4P43,1 meWitiarg ITt!Mt .
3101,1-9f Palv417,140.dvr Aiticie,,, , ,. pitne Orb c:ori,,sAtutioll. It's certainly
pogicsigkiiihis isihe'&4!"1 * itlifilinolVeiiplertie c'pitit ctirichiCti 4a.
sdriabiertegi billittialfg for IheitiViifilik413riVity 'mat theiamelriliV '
work asrseardies titicter thtillatiftkAhiendmeht. In 're May 199/ '14i/req.'.
Grand Jury, 604 N.E.2d 929, 934-35 (111.'1992). Evert were we to find„that ,
the data collection was an Invasion,pf, priyacr as well as a search, our wa-
s " '1314e4 40440 for h6th çlairni would he the same. We therefore de.
cii.i4 to conduct the iidditi6n ,allsalyis. 

, , •
. .
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• :'1,4"0...‘", "•°•:.:•1:'et:sj
•• ' •
•
. •

,rnad

11444P ,
0.1 4i* other rule ‘,Y4411404,

ii*FoUrth,,Amenclinehtlillitift

No. 16-37661

kr e!mr-morersophisti-
OP4,53$ US., 27; 3132'
tilirivacy guaranteed,'

"Where - the GOVeirtriiiiiiiiiVëd". dei/Ice that s not in
general ,publfc use) to explore details :of the tharia‘thafi;vould
previously have been unknowable withoutvhysidat intru-

siRn* t4;:stF,v*?,111a7Fe, ta a it,FiT0111,7, N.yRS 49/ ;ThiPi protection
rIis9eevn, wP8,31, the enhancements. 4p,P9,t, 419w.
te ernmelt to, literally peer into .the home. In 0.191,1,qc for

of term41:#8#10 was ;4,1'c
90r er,e45,9 and

side wall' of fa] home were relatively hot compared to the rest
of the home and substantially warmer than neighboring
h •

It 'w144*.toreve*onyeriations,or hu-
titeit"14 (quotintSuppApp'i'tO,Pet. for (ert. 39-40)4,

Supreme Court held that lbwit forceinen't
arched the tome whenfig Weetea therniatiinittee.

tf,n. v , - I
••• '":41 1 " - •

b100-asaiiitett date dollettiOrf that Smart Meter
es áUees hire is ii:10#1,t as ifil4g.iii„ift ,$‘11'

search in .<*y,11o: 'naiad, the group alleges thitt energy-con-
s 6 fit-ollecte44 at:fiiWtiql(iile :triter 'iratal'evleals
whep etap ki6Ine; when4ileciOpe'4i 

1
jaWaY people

k,) 4'44 • ,=" •• 1•,' • f.\ ' • . ,•••a = •

Sl!ffilatiq`gateW11.14 tYP'e§ 9CAPRIORcefr are Inthe home/And
when thosetappliances are usecU R. 102-1 at 14.) By contrast,

;.„, LOA •' " •

, 'the '40.• urf to acadati6 xic studios
de 

,• .° 6inittt- , meter ' Awarenessss rected ./ ii-T 4'a°c9liect'ed 4 uaj'e'-iiio"ns'ilgiiiii the revealfrig ifatute 5 ropti-melpr,,r, ,
asteen-minute intervals, see, el., Ramyail ;elite '11'so liaSSOI et al., supia at
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NO/10760 7

KV/6 merely revealed that sornethinS 01.the'hOme was emit-
tinga'lárge atnoü*if '44:1'i, 1ithf,.6r.,v!'of heat). ,

' Ws ix.'44'. that 'erfir data 'must IttAe
sciint'inYeretl#4S 'ef cOli, ' . ' That an Occupant is
shl.44Wii1ng, or ef1rtj or sleeping But Xylio 'i4i,tect the "ex-;
tiabrafn'aiy. assetiort "ibii ail 'earned .4h 'an infer-
enc.  ?cannot bie a!'Seai4.Y"rei. at ki-(qi'i'o ,, if g(steveili;,+  
J., cliSsenting)).'' . .,"a Sincere, the data collected W. NaPerville
- -, . , .,;, ,, , , 7 '' 3 0 •`, ,,, •I• • '' , '''" ' ‘'' ' S'j ' ' '1 f rf . ;,,' •
can be used to draw the exact'inference tha - bled the
Court iin ,4 //Q.There, law *ertfoit,04it 

),, conck. 
1,

.460 that a, • 1 t . , ,.,:-,,,qr • . , 

home's occupant] .'i'/Q,S iiii4114:...ifictfltk4;431#8W 44646,
in htilOils'eqOaiecc,6n an excessive Oitlhi of energy" '&iiniiti
froth the'llLiiiie'. Tit at ad: Here óc, Weid8fegiqiit, could con-
clude that an occupant was using grow lights "frOin ifithaibly
hiOto*tetrreEt4ingspparttitularlytf the power was dravni at ,
$304 l'Ottia., rtqfick the data. collected by Naperville tould,
prOveAVen more intrusive: By) analyzing the ,energy6n-
stapon Of achorne Over time in concert with appliance load
profit* for grow light; Napervilleslawf enftteement could
"conclude" that• a Askant was using the •lights, with more
confidence than those using thermal imaging Could evet hope
fc.K.1„Kitlil.,14t,te ,0,(9rt,„ tkl„Fyc,9444 condct thifl ,. analysis! for

11101",,T,A9Mqf# over Ty4x3qqa01,, i . ..

,Under KA°, however, eyertancexttemeir invasive tech-
rioloe can evade the Warranttequirejnent itit is In general
public use." Id, at 40. Whilottoreandinore energy providers ,
are encouraging or in this caSsi forcing) their .customer d to
•

% ,
-4,- ‘.- ,,

4751; A.Trudenti, supra, and to4proindrciolry, available producla that can
idcnttiy what appliances arAus04 in p«I‘come And when they are used based
on smart-meter data. See Disaggregation, Earitagious, https://www,eco-
tagious.com/disaggregation/ (last visited July 25, 2018).

/ 3 4
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84404 havep
cialized industry.

8 N. 16-3766
. ,

Re ..tOie inSt011AtioO sxnrtiillfsteSt the meters are not yet
,

so Oervasivp#Othey, law To besure, the exact

STI s : 0 I.; ' 37.41 t,f:mce Kyllo„, the Su-
prerne, oOrt ps. o fer 9 

1 vrilli::: ut kitlo itself sug7,.itAi
the
., . 1 • ' 4,-,

8,9440..41et -.1re 4 , 9,031 when the tech:.
tiolOgy is kotn wi0ely ayaitp0 f ely,uPed by the
”0 i , .,,,, ,. 1 Fle.,

t%TeFP4,1?1!,PIlf. bee Illt st, 09 4.p (ii..totingn gi ortlia v. Ciraolo, ,
474. I,...0. 20 ,4, 215(1986,',.,) t:' 0:,:k pg,%;y11 fief!, R'riv4tte, and corn-,
mercle'lrfil ' in the piiiptilf, ita3rs fRrotipe, # Is tin:reason-, , ,,,,A,..4 N ,) •Li 1 A 141?is i, 9f respondent.  toenest .4 that ils marijuanaplants were

I .Thb9'isQkj,?rvP4P;41 41! na-
ked
constitu oneak plpItit 

Qt40 ,1  ,,
i eye from pn tittk! ,IV.k,)),Stn.prt meters, by

y,a portiOrof p.lig'llty spe-,

Tkeevei-accelerapng p0q0AoLtechnological development°
cattleS .serioUq.10;d00„ity IMPlitationto SMEut meters are no ex-
ceP.140%TheiredadvemerioefheTtkollected et fifteen-minute in-
texkttlSdieXe,alti. cletailstabout the home that would be .other-
vc404..ttlaVailable-tolgOverrunentkoffielpls with a physical;
search, Naperville therc,fore "%card:tee its residents'. homes
1140 itcollects thi,s4atat .4

4 1134614"daritinidrig:44'aitiliiees tthewrthde the 'search
analysis. Naperville argues that the thini-party docttlYie
der,$)the *Fourth, lAmendrnenfsoprotections;- irrelevant here.
UnOt#Iat d,octrine, aTerson surrenderecher expecte**, :of
privosy in information by, voluntarily sharing %with .a third
partytySetCarpenter v. (Jnited States, 0138 84 Ct. 2206i2216 (2018)
(citing Smith v. Maryland, 442 U.S-735, 743-744 (1979) and
Uniteof Statei; v Milier).4281130435,443,(1,976)). Thus, When a
igavement authority gathers the infOrtnation'from the third

/ 3 7
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l's14 ,0;737 9

party, it does not run afoul of theyclurthAmendment..,.(d. Ref-
erencirt this doctrine, Nap.eville irgt,„teik,thit its citizens sac-
411%.'efthefr expeciQn of privacy ih'iMart*etr data by en-
terifig into relatfart4hip' to purchase electricity
from the city

This,,argurneht.*uppegsuipiva. As a threshold matter,
Smart Meter Awareness, challenges ,the, collection of the data
by Naperville's pulzlicutllity. There.,ip no third party involved
in the exchinge,O, Moreover, were we to assume that ISTaperr,
vine's public utility wasta third party, the doctrine *1414 still
provide. Naper.v4le,, no; refuge ) The third-party , doctrine., rests
on "the notion that an ihdiv44.01 has a reduced expectation
of privacy in information, knowingly. shared with another.",
Carpenter, 138 S. Ct. ,at 204313.,PAipo;,thte coAtext,. a cholie,to
share clataimposed, by fiatiOA,440.j.ggafalI. If a paxspyt does
not—in any rneaningful.pense7"voluntarily.'asaume the Age,
of turning over a comprehensive dossier of physical, move:-
merits" by choosing, to, use a. cell phone,, carpenter, 138 S. Ct
at 2220 (ciuptipg 'Sid/ft 44Yilo if 745)6 it also goes that a

• ). • • .- ,home occupant does hot atisAihe• the risk 'near constant
monitorihitly Chbopirtg to have electricity in her home We
therefore doubt that Smith and Miller extend this far.

•

, '6 This alone renders Ilapen'rille's reference to the Eighth Circuit' Oe-
cisi6n, United Stakes v:-MCIntyre, 64 F.3a i107 dr. 2611), ideidvarit.
Whereas here relidents obnte'it thd utility's initial collection of the data,
McIntrye challenged law enforcement's subsequent warrantless collection
of, traditional meter reading from the utility. ,

/ 3 8

AC
C
EPTED

FO
R
PR

O
C
ESSIN

G
-2021

June
17

7:53
AM

-SC
PSC

-2020-147-E
-Page

141
of148



*it r et go so.1. I,
r

10 Na. 16-3766

eoilett d't tosimabienteirch.
f;: '1 ••

ta, 
coti ,‘Fd:

, o,p cONrttiztes;a search does not end
our, 064 ,Fourth AMF44-,
ment reaSonablehess.' PrOrida *v. Jimeho, 600 U.S. 248, 20
(1991). Thus, if Naperville's search is reasonable, it may col-
lectsthe date Withott &walitatitPSIhce these searches are not
pert:titled as Part of a CriMittatitrtiestigatIon, see Riley v.' Cali-
fornia, 134 et. 2473, 24132 (2014), W&Can tith iMmecliately to
an assessment of whether they are 'reasonable; "brbalatking
its intusiort on the individtiall FOUrth Ameridinent interests
against HS promotion of legitimate *government' interests.'
HiTher wASiithluditidl Dist: butt; 54/2iU:S.4.77;16748 (2004)
(quoting DelettOare V*Prdilse, 440 U.S: 648, 654 (1979)). A1 -
hough , in this age; our balahigng testi% With the 0'6;104.*
titifithettliis Warrantlat'seittelilidA,tt' iteagoriablei see Kyllo, 533
Oka smart-meterbrdtharice overebrries this
preigefirOlbrt. ' h.° ' •

.t,t. • —RkSciderits Certainly have a privacy iAterfst in their energy-
sovrption data. But its; dollection—even f routine and fre-
quent—is ;far less in.xfslye dlr. the ,.prototypical Fourth
AtreriChrten4 search 4. 4 home:., Naperville con0Ucts
the search' withno prosecutorial Intent tinplayees of the
city's public utility—not law enforcement—collect and re-
view the data.

In Camara v. Municipal Court, the Supreme Court noted
that this consideration lessens an individual's privacy inter-
est. 387 U.S., 523, 530 (1967). And though the Court held that

1,0 ,114, it 144 1 4 . „P')F •

a w„praptiesp, a4milpistrative,119,m9 4.!,spection ylolatgcl, YIF
FourtlTAPie40411e4t, in that case at illd„so based on concerns
largely ebsentfrom this one. Id. at 530,-31. Irtdeediurtlikerthe
search in Camara, Napervilles data colledttowreveals deteilir

137
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11

thatephyaleal,rentry. See id. at 531 high-
Içat and family seaf-ri

ivied by physi, the risk of corollarypro*

e,S4APRA,4.PPY, ,tl93,4F;t43,PMfira. is In#411AN;91, See
uaoryiws, fire, health,, and.

it C94gq gIgnf9Kce4t5r,c InalF0C98s."). To tAlis co140
knAp%/e.490„,,uaing Ur, Anutsti,e1,ectricity, 1 not yet a drirne,i.A
NapeAvAie., Apd t‘japery4le'a,,amended,lrnart Grid'

toT!1 Di; Al8hte C140#4 411,0A ttiP Sttra pub4c tl,PlitYMPI-
not,prpvida quatorner deatO 4,1#4..p,a,rties, including law, en-
forcement, without a warrant or court order. Thuaeprir
vacy interest at stake here is yet more limited than that at is-

„

'12f .;#94114,0 41-,(e9 a,§Jet 4:)PrtvacY Jr4eY64, must be
weghe4*got the„govetrOeOptiriterest inthe data coliec-

tiOA,T1,14tVest Itrt4.kiittrAJA 071144q,1 Incleed, 010 PIO-
ernization of the electrical grid is a priority for bot#
vine, (R. 120-1, Smart Meter Agreement between Naperville
and the tveparirrtentAilizisrl, and the Federal Government,
See SmartZrid," Federal 'Energy •RegulatOryt Commission,' (Apr.
21.in 2016)i ,httpstfiwww.feraigov/industriesfelectrit/inclia.
act/smart-grid.aap , • .1, -

'''Sriierfirikere'play aCrUciar rote' in this trarigition. See id.
Stir' "itieitiAe, They u'filittes‘ to restore jgWice inSie
quickly when P,̀t;iA'te'ri6611'6itfpracitely bgalftiseVey pt&ide
energyrcortsurnption data at regular itttervals.,See,e.g., NOelia
LTribOertzzet al., State of the„tArt tid.Trends Review of Smart
Metering in Eleciticity Grids Applied Sci., noi 3, 2016, at 6%,
82. The meter also permit Utilities to offer time-based pricing, ,
an innovation which reduces strain on the grid by encourag-

11/0
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12 No: 1043766

ing,c0 Inera .to shift Osage. aw, ay, fi3On'peak demand perk
odsp fddAtione Maxt /4400.47,e4gge54ti1itiee labor costs
becaU$ bpile,Visits are needeigess kequently. Id,.

• ,
Wftli 01'60 benefg Eitalte'd 'tag:titer, 'the governMent'S'i&

téret'ittSfnAri., meters is sighifiddit OlEitfirieteig
ridiide''cogts-;proVidetheaVer4oVveritO "cimaiimerS, eti

68tifaie enerty efficiency, arid Incitase' grid ''stability, "We
hdld that theSe'in:teresfe renclette cfty.''F! sedfch rettionable,
Wilere 'the search Iti'tintelitfd9ai4rienforceMent,la
ma1Insivé, and presents. iittle-riak Of corollary' crititinar
conseCiuetkei. • " "•

;, • ' *1,0

We caution, however, that our holding depends on the
particular circumstances of this case. Were a city to collect the
data AtShdiTeitifiterValk 'bur' Cdrititision cbtad 'Change. Like-
wiSe/diffitiaiori Mite",fft'Cifidgeilithedita Wig afore' easily
aC441601e.i6 I ehforteAient'delytli*•City .affiags outside

'

.,„ di?Nc3/411.019.N

Naperville 'could haVe •avolded This 'controversptand
may still avoid fUtuee uncertaintbniving. its residents, a
genuine opportunity to consent to the installation of smart,
meters, a nary °the; ,tv411010.,.yq- .N,9310.41Fss,

le,sra!,.r4tptlieSs collectipn, pt,, it94,0siclOfp' energy-con,

§FT,.#9n.0YI.Yes 4,1.011,,s4PI8

•0: EVen -when' set.:to collect readings tit fifteen-minute inter,
valsk ,Srtlart,meter's pride NapeMlle rich :data.. •Actepting
Smart Meter' Awareness's well-pled'allegationa as truey this
collection constitutes a search. But because of, the significant
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4,01# climinjshed pri-
'We 'therefore

'Veto amend.

A 4P

P/42-,
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